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CONTENT FROM BUSINESS VALUATION UPDATE Q3 2017
ASA BV Chair Discusses Recent Changes to New FV Rules and CEIV
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After several years in the works, the new valuation credential related to fair value for
financial reporting is now being rolled out. Education and training is underway, and the
exam, at the time of this writing, was being finalized. This effort represents the first
significant collaboration of major valuation professional organizations (VPOs): the
AICPA, ASA, and RICS. Behind the new credential, the Certified in Entity and Intangible
Valuations™ (CEIV™), is a mandatory performance framework (MPF), a set of best
practices designed to make sure that the valuation expert adequately documents his or
her work and thought processes.
Several changes have been made to the MPF and the CEIV credential, and there are
also some key points to emphasize. To get a better understanding, BVU talked with
William Johnston (Empire Valuation Consultants LLC), chair of the ASA’s BV
committee. He is also the ASA’s CEIV program development representative and an
instructor in the ASA’s first CEIV training course.
BVU: As I recall, the MPF originally was applicable only to work done for public
companies. That has changed?
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WJ: Yes. Originally the focus of the MPF was public companies partly because the
original impetus for change was from regulators, such as the SEC, and their comments
related to public companies. But, as time progressed, the question became: Why
shouldn’t this apply also to private companies? You can have a multibillion-dollar private
company with U.S. GAAP financial statements, so there’s no reason why that company
should have a more lax standard in terms of fair value for financial reporting. Therefore,
the finalized MPF applies to fair value engagements for public companies and also
private companies that issue financial statements under U.S. GAAP.
BVU: There was also a change in terms of the education and training for the CEIV
credential?
WJ: Yes. There is no longer an exemption from part of the education requirements for
experienced professionals. The CEIV education consists of two parts: The first part is a
body of knowledge on general accounting and valuation issues related to financial
reporting, and the second part is education related to the MPF. Under the original rules,
individuals with a certain level of fair value experience would not have to take the body
of knowledge part of the education. They would just have to take the new MPF training
but then take the two-part exam that covers everything. The thinking was that these
individuals had so much experience that it seemed unnecessary for them to go through
the basic education part of it, although they would still be tested on it. But then we
realized that, while that may be true for some individuals, it may not be true for
everyone. We want to make sure that everyone is on the same high level in terms of the
education and training for this new credential. We’re trying to raise the bar here, and we

want to make sure everybody is up-to-date on current developments. Therefore, the
exemption was eliminated, and the final rules require everyone to take the same twopart education course.
BVU: Can you describe the ASA’s CEIV course?
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WJ: The ASA’s new CEIV course is BV401, which lasts for three days and covers both
the body of knowledge and the MPF. Then, there is a two-part exam with separate
questions for both parts. The exam is a timed, online exam. The course is available
online and on demand and will also be offered in a live classroom setting, which is also
streamed online. (Editor’s note: The ASA’s first live class (which was also streamed
online) was held from February 27 to March 1 in Phoenix).
BVU: The CEIV course is separate and apart from qualifying in the first place to apply
for the credential.
WJ: Yes, getting the CEIV credential is a two-part process that I compare to getting
your undergraduate degree and then a graduate degree. As an undergrad, you have to
achieve a base level of business valuation education. If you already have a business
valuation credential from the ASA, AICPA, or RICS, then you’re all set in that regard.
For those individuals, it makes sense to get the CEIV credential from the organization to
which you already belong. But if you don’t have a credential from either of the three
groups, you have to join one of them and then meet their specific BV education
requirements.
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If you have certain other credentials from another organization, some equivalency credit
may be given. For example, at the ASA, if you have a CFA credential and five years of
business valuation experience, you can qualify for a fast track to CEIV accreditation by
joining the ASA and meeting some other requirements, such as ethics training.
After you complete the “undergraduate” phase, then, for what I call the “graduate
degree” part, you need to meet the experience and education requirements specific to
fair value and the CEIV credential. This part of the process is the same for all three
VPOs. You need 3,000 hours of fair value experience over the past five years and take
the two-part course and pass the two-part exam.
BVU: Going back to the MPF, do the rules apply for anyone doing fair value work for
financial reporting purposes regardless of whether you have the credential or not?
WJ: An individual who has the CEIV credential is required to comply with the MPF. For
those without the credential, the rules say the MPF “should” be considered best practice
when doing fair value measurements for financial reporting purposes. The word “should”
is defined in the MPF glossary as almost meaning “must” or, at a bare minimum, is
more stringent than I thought that term would be.

BVU: It’s been said that the MPF does not require more work than before. Is that your
understanding?
WJ: I don’t necessarily agree that there’s less work involved under the MPF. It’s not a
matter of people not doing the work properly but rather the degree of rigor involved in
the documentation that’s now required. The MPF requires a very extensive level of
documentation that must be included in the work file. Not everyone is documenting their
work to this extent, so, in that case, the MPF would require more work.
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BVU: Is there a specific area where it’s perceived that more work may be needed?
WJ: One area is in terms of management projections. Some experts may be hesitant to
question projections from management because of various reasons. They may not want
to ruffle feathers, or they feel that management knows the company best, so why
question the projections. The MPF discusses “professional skepticism,” which
emphasizes very strongly the need to apply skepticism to information that you get from
management and third parties, especially projections. So that is a key component of the
finalized MPF.
BVU: If someone is currently in compliance with existing standards to the letter, would
he or she be in compliance with the MPF?
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WJ: No. The MPF is a different set of standards than any existing standard. It doesn’t
focus on how to perform the work but rather how much needs to be done. There is
some overlap to other standards, but the MPF supplies a more detailed list of
documentation you need in the work file. It also gives a certain amount of flexibility in
terms of what to include in the report or in the work file. It specifies what the report has
to contain and what the work file has to contain.
BVU: What about enforcement? How will it be determined that credential holders are
adhering to the requirements?
WJ: A new quality control process will be established that includes a required review of
a work file for each credential holder initially and then periodically thereafter. This will be
a proactive process as opposed to a reactive one that, for example, is initiated by a
complaint.
BVU: The CEIV covers entity and intangibles valuation but also inventory. What about
other tangible assets, such as M&E and real estate? Shouldn’t this type of framework
apply to that piece of the pie?
WJ: Yes, I absolutely agree with that. We were trying to keep the scope focused on a
certain area and certain types of things and then, if this is successful, to expand it. I
think tangible assets could benefit substantially by some of these standards. While it’s
not required, I could see other appraisers in other disciplines, such as M&E and real

estate, starting to follow these standards now. Also, auditors may follow them in other
areas as well even though they are not required at this point.
BVU: Are regulators concerned only with the BV side and not so much about the hard
asset side?
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WJ: That’s a good point. The concerns were primarily focused on BV including
intangibles so that’s why the efforts surrounding the CEIV credential have been in that
area. But, on an overall basis, you certainly have to be concerned about the whole
picture.
BVU: There can be wide variations on the hard asset side, so I assume that’s a
concern.

WJ: Yes, in most valuations, there will be a range of values no matter what type of
asset you’re talking about. I’m not an M&E appraiser, but different methods and
assumptions in valuing these tangible assets will produce a range of values.

BVU: What are the plans for the future in terms of this overall initiative to improve fair
value measurement?
WJ: There is nothing in concrete, but the hope is that, if this is successful, it would be
extended to apply to other assets such as financial instruments and tangibles.
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BVU: If someone does not have a BV credential from one of the three VPOs, why would
one choose the ASA for the CEIV credential?
WJ: The ASA, AICPA, and RICS are all officially approved to offer the CEIV credential.
Getting it through the ASA offers several benefits. The ASA is the only one of the three
organizations that is solely focused on valuation. ASA is also a leader in financial
reporting and fair value education, and we are the only organization that offers a
specialty designation for intangible assets. We also offer regional fair value conferences
as well as webinars and tracks at our national conference. To maintain the CEIV
credential, there is an ongoing education requirement, and ASA is a leader in that
education.
***

Damodaran’s New Book on the Power of Stories in Valuation
A good valuation should tell a story. This is so important that the highly respected Dr.
Aswath Damodaran (New York University Stern School of Business) has devoted his
new book to it. Narrative and Numbers, The Value of Stories in Business, is a must-read
for valuation experts because it helps avoid the dangers of using numbers without any
narrative when constructing valuations.

One danger of too much emphasis on numbers is that valuations become “plug-andpoint exercises, tools to advance sales pitches or confirm pre-conceived values,” he
says. A valuation needs a marriage of narrative and numbers. “In a good valuation, the
numbers are bound together by a coherent narrative, and storytelling is kept grounded
with numbers,” he says.
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In fact, it is this combination of narrative and numbers that attracted Damodaran to
valuation in the first place, he told Business Valuation Update in an interview. “I didn’t
want to become an accountant. It’s too numbers-driven for me. I didn’t want to be a
strategist because it’s too much storytelling. So in a sense, I wanted something that
would help me expand the creative component of business—coming up with great
valuation ideas with discipline. So that’s what always attracted me to valuation, not the
model-building, not the spreadsheets, not the number-crunching, and not the
accounting.”
He continues: “It’s a fact that if you do a good valuation, it’s like composing a tune, and
the tune should actually sound good. So it forces you if you’re a storyteller to be
disciplined. And it forces you if you’re a numbers person to think about the narrative.
And to me that’s an exciting place to be.”
The book gives a fascinating look at how Damodaran combines narrative with numbers
to evolve his valuations of firms such as Uber, Vale, Amazon, Ferrari, and others. To
combine narrative with numbers, Damodaran advises a five-step process.
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Step 1: Come up with a story line for the business. What is the firm’s story?
Company founders and managers will have their stories, but valuation experts need to
develop their own, which may or may not be in sync with theirs. Damodaran’s initial
narrative for Uber was this: “Uber is an innovative car service company, with the
untested potential to expand into other logistics businesses. It will expand the car
service business (by attracting new users), while gaining a significant (though not
dominant) market share and preserving its profitability.” Someone else may come up
with a narrative such as this: “Uber is a logistics company that will find a way to expand
its profitable car service business model into the moving, car rental and electric car
businesses.”
Step 2: Test the narrative. See whether your story withstands several tests: history,
experience, and common sense. Have any other companies lived the narrative you
developed? What do they share in common? In terms of experience, have you valued
any similar companies (or invested in any companies) and recall the problems you ran
into in practice? To test for common sense, draw on first principles in economics and
mathematics to evaluate your narrative's weakest links. For Uber, Damodaran justified
his assumption of it gaining market share because the taxi and limo business was “a
splintered, regulated and inefficient business that is ripe for disruption.”
Step 3: Convert key parts of the narrative into drivers of value. This is a relatively
simple step for valuation experts, who will look at the total market and boil it down to

after-tax cash flow and then discount for time and risk. Along the way, key parts of the
narrative will be connected to value. For example, a narrative that includes a storing
competitive edge will convert to high market share and high operating margins.

PL
E

Step 4: Connect the drivers of value to a valuation. Apply a valuation model such as
the DCF to connect the drivers of value to value. Damodaran points out that the classic
venture capital valuation takes a short cut by using expected earnings (or revenue) in a
future period, an exit multiple (based on what others seem to be willing to pay today for
similar companies) that converts that number into a future value, and a target return to
discount that value back to the present (and adjust for risk).
Step 5: Keep the feedback loop open. You need to be able to admit that your initial
valuation may need to be adjusted as events unfold. When he valued Uber, the
comments Damodaran received from people in the venture capital and technology
space gave him ideas that he incorporated into his DCF analysis.
Damodaran’s goal with this book is to help a number cruncher build a narrative to back
up his or her valuation—and help a storyteller convert a narrative into numbers. He has
certainly accomplished that with this book.
Narrative and Numbers, The Value of Stories in Business, is available from BVR at
www.bvresources.com/publications.
***
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Attorney’s Slant on Three Methods to Estimate Personal Goodwill

A family law attorney as well as several top valuation experts provided interesting
perspectives on the allocating of enterprise and personal goodwill. 1 Discussed were a
twist on the excess earnings method, the new concept of “pure” personal goodwill, the
strengths and weaknesses of the multiattribute utility model (MUM), and a new method
based on the purchase price allocation concept.
Modified excess earnings. Jim Alerding (Alerding Consulting LLC) discussed a
modified version of the excess earnings method that he used as the expert in an
Indiana divorce case, Burnett v. Burnett2 (unpublished). Alerding successfully applied
an “excess compensation” method to value the husband’s interest in an anesthesiology
practice’s goodwill.
The husband was one of nearly 70 partners in an anesthesiology practice who owned
an equal number of shares and executed a covenant not to compete. The firm billed its
services according to rates published by a trade association (the American Society of
Anesthesiologists) and paid its practitioners based on their comparative units of
1

Enterprise vs. Personal Goodwill: Case Studies With Legal Insights, BVR webinar, March 2017
(www.bvresources.com/pastevents).
2
Burnett v. Burnett, 2012 Ind. App. Unpub. LEXIS 1477 (Nov. 13, 2012).

productivity. For the two years prior to divorce, the husband’s productivity ranked
between the 75th and 90th percentiles of the association’s rates. At the same time, his
earnings exceeded the 90th percentile of anesthesiologists in a national survey of
medical compensation (MGMA).
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At trial, Alerding (the expert for the wife) used the excess earnings approach, but he did
not calculate the husband’s excess earnings by comparing them to the median or
average earnings of an anesthesiologist because it would have yielded the husband’s
total goodwill, both personal and enterprise. Instead, Alerding calculated the husband’s
excess earnings by using the difference between his actual earnings and an
anesthesiologist earning at the 90th percentile in MGMA statistics. From this analysis,
he concluded that all of the goodwill was enterprise, rather than personal, and was
therefore subject to division.
The trial court adopted Alerding’s value, and the husband appealed, arguing that the
analysis failed to exclude personal goodwill as required by Indiana law. The appellate
court disagreed, stating:
We are clearly able to determine from the [evidence] what portion of the
aggregate value given by [the expert] was attributable to the husband's personal
goodwill, that is, none. [The expert’s] method of calculating the value of the
husband's interest in [the practice] excluded the husband's personal goodwill,
and left only … enterprise goodwill.

SA
M

Even though the Burnett case is unpublished, it still serves as good instruction on what
courts will accept as reliable evidence of valuing the goodwill of professional practices in
divorce, particularly in the application of the excess earnings method by the expert.

Attorney comments. Michael Berger (Berger Schatz) is a family law attorney who
represents professionals and high net worth individuals in divorce actions involving
complex issues including the segregation of personal and enterprise goodwill interests.
“I believe from my experience that this methodology seems like a reasonable
approach,” he says. While there is not much specific support for it, the excess
compensation method “does fall from or result from an excess earnings type of
methodology, which is generally accepted in many states.”
However, he points out a problem with this as well as all of the approaches: They are all
“incredibly subjective.” Taking the present value of expected earnings in excess of
average earnings for a comparable individual within the same industry and then
adjusting for risk is an art, not a science. “But it requires a similarly situated
professional, the value of the ownership interest, in a similar value of interest in the
tangible and intangible assets.”
Plus, the “devil is in the detail,” he says. “Anytime a business valuator is going to rely on
a survey, the survey is only as good as the information requested assuming the
answers are truthful and the data collected.” A lawyer would review the MGMA survey

data and see that the pool of doctors who responded was approximately one-tenth of
1% to 3% of all anesthesiologists in the U.S. without regard to being board certified or
whether they had a single or multiple specialty as part of their practice. “In dealing with
this technique, it seems to me that a lawyer could create serious doubt as it relates to
the survey,” he says. Questions the expert could be asked are:
Did you as the expert have access to the actual responses?



Were the questions that were contained in the survey complete enough for you to
come to a meaningful conclusion?



Do you even know who completed the questionnaire? Many professionals don’t
do this work themselves, so they will have an assistant do it. So who really did
the response?
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Berger suggests that getting the actual names of the responding doctors if possible and
then explain and receive redacted copies as you go through this methodology would
result in a court being more inclined to accept it.
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Pure goodwill. Of course, unlike the Burnett case, there will be cases where personal
goodwill does indeed exist. But Alerding points out that it’s not enough to simply allocate
goodwill between enterprise and personal—you need to split out the personal goodwill
into two components: (1) transferrable personal goodwill; and (2) “pure” personal
goodwill. Therefore, overall goodwill consists of three parts, not two, as per the
traditional definition (see exhibit).
Three Parts of Goodwill

The concept of transferrable goodwill reared its head in a litigation setting when the
Wisconsin Court of Appeals broke new ground in divorce law when it held that all the
salable personal goodwill in a professional practice (as evidenced by a noncompete
agreement) is a divisible marital asset. The husband appealed, and, in McReath,3 the
state Supreme Court affirmed, ruling that a trial court “shall” include salable professional
goodwill in the divisible marital estate. It specifically rejected the then-current majority
rule, reasoning that “some courts” follow that rule, but the “premise on which the
3

McReath v. McReath, 2011 WL 2706249 (July 12, 2011).

distinction is grounded—that enterprise goodwill is salable and personal goodwill is not
salable—is mistaken.”
Attorney comments. The concept of transferrable or salable goodwill is an “incredibly
important and interesting topic,” says Berger. But he is not familiar with this concept
being addressed where he practices (Illinois) or in any other divorce situation other than
the McReath case. What’s more, it has never been cited by any other case, not only in
Wisconsin, but in any other case in the United States, he points out. And it is the only
case to acknowledge that personal goodwill is salable and transferable.
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“Notwithstanding the Wisconsin opinion, I truly believe that it is an area that should be
further discussed and brought to the courts’ attention in every jurisdiction,” he says. “I
would say that the McReath case is very unique not only from my perspective as to the
set of facts, but it is a strict interpretation of Wisconsin statute regarding to what is
includable and what is not includable in the marital estate.”

SA
M

MUM approach. During his section of the workshop, Ron Seigneur (Seigneur
Gustafson LLP CPAs) described the multiattribute utility model (MUM),4 which has been
accepted in court.5 MUM is a very detailed method under which various attributes of the
individual and enterprise are examined, scored, and weighted. Seigneur notes,
importantly, that MUM has been used for many years in other contexts, such as
scientific applications, so it wasn’t something totally new. David Wood, a business
valuation expert, adapted MUM for use in a goodwill context. In the 2006 Alexander
case, the appellate court accepted Wood’s testimony as acceptable under Frye but did
its own math and came up with a different allocation of personal versus enterprise
goodwill that it felt was more appropriate in the particular circumstance.
In the Alexander case, Wood described his approach as scientific but acknowledged
that the whole process is subjective. MUM is used simply to try to make a precise
decision from imprecise and subjective criteria. “I can't overemphasize that because it
seems like folks are always looking for the Holy Grail of how we calculate unsystematic
risk or how we make the subjective determinations that we make,” says Seigneur. “I
don’t think we will ever get there, but having a framework that helps you to tee up and
explain and articulate your thought process can be very useful to a trier of fact. I think
that is what we are talking about in the application of MUM in this type of application.”
Attorney comments. “While I respect the hard work that Mr. Wood did in connection
with MUM, I see it very much the same as Ron, which is as a framework,” says Berger.
“To me, it is not a methodology but rather it is something that is useful for business
valuators to concern themselves with insofar as each and every attribute as well as
others that are captured in this particular model.”
4

See “‘MUM’s the Word’™: A Formal Method to Allocate Blue Sky Value in Divorce,” Business Valuation
Update, March 2007.
5
For example, in Lieberman v Lieberman, Case No. FD-2008-956 (Tulsa, Okla.), Judge Funderburk
presiding, the expert witness relied on the Illinois case In re Marriage of Alexander (2006 Ill. App. Lexis
836) to defend against a Daubert-like challenge.

Any reasonably good lawyer could “rip this methodology into shreds,” he says,
predicating his statement on Wood’s own testimony in the Alexander case. Wood
acknowledged that the attributes could be described as opposite sides of the same coin
and that one valuator could attribute the same category to personal and another
valuator could attribute the same category to enterprise goodwill. Still, it is a “great
framework to make sure that you have done due diligence and to be able to explain how
you arrived at your ultimate opinion after reviewing each and every one of these types
of attributes of an asset.”
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While the workshop’s speakers and the attorney praised the method, they felt that, in
some cases, it may be better to use the MUM framework in a more simplified way. For
example, instead of using a 1-to-5 scoring scale for each attribute of goodwill, a plus-orminus indicator could be used. Then you wouldn’t get a pointed question such as: “Why
did you choose a ‘3’ and not a ‘4’?”
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PPA-style method. During the workshop, a different methodology was described by
Harold J. Martin Jr. (Keiter, Stephens, Hurst, Gary & Shreaves PC), who said his firm
uses it in divorce cases. The method is essentially analogous to a purchase price
allocation for financial reporting purposes. After determining enterprise value, you
assign value to the various tangible assets and then to the specifically identifiable
intangibles. These intangibles can include customer relationships, location, assembled
workforce, trade name/company reputation, contracts, business processes, and knowhow. Of course, some of these intangibles are difficult to value, such as location and
reputation, but it can be done. For example, you could gather any available data and
make an estimate of a portion of sales related to a favorable location. For a trade name
and reputation, you could use a royalty rate using the relief-from-royalty method.
Although Martin’s firm has used this method, he notes that there has not yet been a
case where there is a published court opinion. He also points out that it may be a costly
process, depending on the number and complexity of the intangible assets to be valued.
Also, there could potentially be overlap in certain of the specifically identifiable
intangibles, especially customer relationships. Therefore, if you are going to apply this
approach, be careful and make sure you have considered this issue.

Attorney comments. “I think from my perspective that there are many things about this
method that are supportable,” says Berger, speaking from a lawyer’s vantage point. For
example, he observes that some of the process is rooted in the accounting and financial
reporting rules. “Going to the fundamental concept that all business valuation is an art
and not a science, this method probably has a little more science than some of the
others.”
The financial reporting rules concerning purchase price allocations are extremely
complex, so there’s an issue with explaining and communicating this in an
understandable way. Martin acknowledged that you need to present it at a level that is
understandable to the trier of fact, but you also have to be able to have the supporting

detail in order to demonstrate that you have done the appropriate analysis and haven’t
simply made assumptions or relied totally on management. You must show that you
have done enough homework to be able to support the positions that you have taken.
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Berger also pointed out that this method could be incredibly expensive to develop.
Alerding agreed and said that this is probably a methodology that would require a larger
case in most situations. Small businesses often wouldn’t have a lot of these identifiable
intangible assets, he points out, and the cost of doing the analysis will be fairly high.
“That is not to say that it is not a good method—it is just saying to take into account that
you will need to do a lot of work to support this. It may or may not be possible in the
case you are doing.” Martin agreed and also pointed out that, since there has yet to be
a published case on this, his firm also uses alternative methods, such as the excess
earnings approach.
Berger urged Martin to try to get this method out into the valuation world for
interpretation and feedback.
***

SA
M

Plus, 5 additional articles.

CONTENT FROM BVWIRE Q3 2017
New CEIV Credential Holders Face Review in First Year
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All holders of the new Certified in Entity and Intangible Valuations™ (CEIV™) credential
“can expect a compliance review within the first year of receiving their accreditation,”
said Tony Aaron (University of Southern California) during a BVR webinar. Aaron is
chair of the Performance Requirements Work Stream of the Fair Value Quality Initiative
(FVQI), which is designed to improve quality and consistency in the valuation
profession. This group developed the finalized Mandatory Performance Framework
(MPF), which serves as a key guidepost both for professionals applying for the CEIV
accreditation and, in general, for those who prepare fair value measurements for
financial reporting.
Not a peer review: The Quality Review/Regulation work stream group is developing a
program for ongoing compliance reviews of individuals receiving the CEIV accreditation.
Aaron pointed out that these are not termed “peer reviews” and will not be done in
response to complaints. Rather, they will be proactive, and there will be a required
review of an engagement work file for each credential holder within the first year of the
individual’s receiving the credential.
For more information, there’s a special website set up for the credential.
***
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Here’s a Good Overview of Investment Advisory Firms

During a BVR webinar, Warren Burkholder, a valuation consultant with FP Transitions,
offered to make available the foreword to a book, Buying, Selling, & Valuing Financial
Practices. The book was written by attorney David Grau Sr., president and founder of
FP Transitions, a firm that has done over 8,000 valuations of these businesses since
1999. BVR has added the foreword (written by Brad Bueermann, the firm’s CEO) to a
complimentary Look Inside the Book so that everyone can see it. Thanks, Warren!
***

A Face Need Not Be Famous for It to Have Value
The estate of Michael Jackson is at odds with the IRS over the value of the pop star’s
right of publicity, a form of intellectual property that covers an individual’s name and
likeness. Of course, there could be a great deal of value when it comes to a celebrity,
but you don’t have to have a famous face to generate value.

New case: A woman is suing the Chipotle restaurant chain for using her photograph
without her permission for advertising purposes. She is suing for $2.2 billion, which
represents the chain’s entire profits for a 10-year period, according to a blog post on

Lexology. As the article points out, it will be difficult to convince the court that all of the
profits are attributable to the use of the photo.
A notable right of publicity case involving a noncelebrity was a kindergarten teacher who
sued Nestle over the unauthorized use of his image on labels of Taster’s Choice coffee.
A jury awarded him $15.6 million, which represented 5% of the profits on the coffee plus
lost licensing fees (the decision was reversed, and the parties later settled).

PL
E

In the U.S., the right of publicity is a state-based right. Currently, 22 states have some
form of right of publicity statute on the books and 38 states have common law
precedent, according to an interactive map on a website maintained by Jonathan
Faber, founder of the Luminary Group and an expert in this area. Faber says that
valuation analysts will come upon the right of publicity issue primarily in three contexts:
(1) estate valuation and planning; (2) divorce; and (3) infringement due to unauthorized
use. But the issue often fails to surface at all because of a lack of awareness.
The valuation involves techniques and methods common to the valuation of other IP
assets, such as determining royalty rates, examining cash forecasts, choosing a
discount rate, and so on. But the “application of those common methods really requires
the judgment of someone who works with the right of publicity on a regular basis,” says
Faber. “Those who may be experts in other areas of IP valuation should not assume he
or she can jump into a right of publicity analysis and perform a defensible valuation,”
Faber said.
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***

Plus, 78 additional articles.

LEGAL CONTENT Q3 2017
Court Treats Outpatient Surgery Center as Extension of Physician’s Practice
Bulloch v. Bulloch
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A Louisiana divorce decision centering on the husband’s interests in two medical
entities is the perfect primer on the goodwill jurisdiction in that state. The case also
raises questions on valuation methodology and the classification of post-petition
distributions to the owner-spouse.
Louisiana is a community property state. The husband, an orthopedic surgeon, had an
ownership interest in an outpatient surgery center and also was a shareholder in a
medical practice.
The husband typically performed procedures his patients needed at the surgery center.
As a member, he received regular distributions that were contingent on his ownership
interest, not on the number of surgeries he performed. On the other hand, to maintain
member status, he had to perform a certain number of surgeries at the surgery center.
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The valuation of the husband’s interest in the surgical center was one flashpoint during
the divorce proceedings. The parties’ experts used a similar, income-based approach
but arrived at vastly different numbers based in part on a disagreement over the
applicable capitalization rate and the decision by the husband’s expert to assign a zero
growth rate. Further, the husband’s expert decided that, of the total value of the interest,
$1.2 million, over $730,000 was goodwill and 70% of that value was personal goodwill
that needed to be deducted from the overall value.
The trial court adopted the value determination of the husband’s expert. The wife
unsuccessfully appealed, arguing the valuation was flawed both in terms of the use of a
zero growth rate and the goodwill deduction.
The appeals court declined to second-guess the trial court’s decision to accept the
methodology the husband’s expert had used. The expert’s decision not to apply a
growth rate because the wife would not be able to share in the company’s future growth
was plausible, the reviewing court decided.
The more difficult question, the appeals court said, was the goodwill deduction. Under
the applicable state law, only enterprise goodwill was community property. Here, the
wife argued that, since the husband was not an employee or director or board member
of the surgical center, no goodwill in the entity was attributable to the husband. The
husband argued the surgery center was an extension of his medical practice.
The appeals court found the husband’s argument more persuasive. It pointed out that
the operations of the surgery center depended on the goodwill the physician members
brought to it by way of sending their patients there. Consequently, the trial court did not

err when it accepted a valuation that deducted for the husband’s personal goodwill.
A related issue arising out of the husband’s interest in the surgery center was how to
classify the substantial distributions the husband had received during the 22-month
post-petition period until the partition judgment.
The trial court awarded the payments to the husband, reasoning they were
compensation for the work the husband had done after petitioning for divorce.
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The appeals court disagreed, finding the wife was entitled to half of the distribution
amount because the payments represented the “civil fruits” of the former community
property. The distributions were conditioned on the member’s ownership interest rather
than the surgeries a physician member performed. The goodwill analysis that went into
the valuation of the community’s interest in the surgery center already took into account
the procedures the husband performed and which reflected his skills and efforts, the
appeals court said.
The parties also fought over the valuation of the husband’s share in the medical
practice. The trial found the valuation was subject to a shareholder agreement the
husband had signed. It rejected the wife’s argument that the agreement was
inapplicable because she had not signed it. The appeals court affirmed. Considering the
stock was issued in the husband’s name and subject to his management, the
agreement dictated the valuation in the event of divorce.
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The case is Bulloch v. Bulloch, 2017 La. App. LEXIS 76 (Jan. 18, 2017).
***

Florida Court Rejects Active-Passive Framework in Appreciation Analysis
Bair v. Bair

When appraisers deal with the issue of appreciation of nonmarital property, they often
think in terms of “active versus passive.” A Florida divorce case shows that the rigid
adoption of this framework may result in an erroneous valuation.
Can’t pick and choose: The parties fought over the valuation of the marital portion of
the husband’s separate minority interest in a boat dealership. The company also owned
real property whose value had dropped considerably during the relevant time.
In defining “marital assets,” Florida law includes the appreciation in value of nonmarital
assets resulting from the efforts of either party during the marriage. Here, the trial court
first had to determine the total appreciation in the company’s value during the marriage
and then specify the percentage of appreciation that was attributable to the husband’s
“marital labor.” The trial court accepted the valuation the wife’s expert proposed, which
was about $1 million higher than the value determination of the husband’s expert. The
court also largely adopted the expert’s calculation of the marital labor. In valuing the

company, the wife’s expert “refused to include” the value of the real estate, believing
that any change in value was passive in nature—that is, the result of market forces
rather than the husband’s management efforts.
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The appeals court agreed with the husband that it was legal error to exclude the value
of the real property from the company’s valuation. Florida law requires that the valuation
of a company include all of the company’s assets and liabilities, the appeals court
explained. “In other words, the sum of all parts, not a select few, is what encompasses a
business’s ‘value.’” Further, it is improper to exclude the appreciation or depreciation of
certain company assets as “passive” when one party’s marital labor contributed to the
change in value of the company as a whole. Even if some of the change in value of
some of the company’s assets was passive in nature, the overall appreciation here was
the result of the husband’s marital labor, the appeals court noted. Therefore, “the
portion of the overall appreciation resulting from the marital labor was subject to
equitable distribution.”
The concept of active or passive appreciation might come into play if the husband, not
the company, owned the real estate, the appeals court allowed. Then, the passive
appreciation or depreciation might be excluded from the term “marital assets.” But here
the focus was on valuing the company, which the husband’s marital labor “indubitably”
increased. “Because of that marital labor, the law relating to purely passive increases in
the value of nonmarital assets simply does not apply.”
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The appeals court also found other valuation errors related to double dipping and the
treatment of undistributed pass-through income in the determination of alimony and
remanded for a recalculation and reworking of the equitable distribution scheme.
The case is Bair v. Bair, 2017 Fla. App. LEXIS 3737 (May 22, 2017).
***

Tax Court’s Valuation of Trust’s Interest in LLC Weathers Appeal
Estate of Koons v. Commissioner (Koons II),
The 11th Circuit Court of Appeals upheld a 2013 Tax Court ruling involving a revocable
trust’s interest in a limited partnership. The valuation turned on the marketability
discount. The 11th Circuit opinion shows the Tax Court’s decision regarding expert
testimony was less focused on valuation methodology than on key assumptions
underlying the experts’ analyses.
DLOM divide: In connection with a major asset sale in late 2004, the decedent formed
a limited liability company (LLC) and made a will in which he left the residue of his
estate to a revocable trust. At the time of death, the trust owned a 50.5% total interest in
the LLC. The decedent’s children, who were shareholders in the company, conditioned
the deal on the LLC’s’ redemption of their shares. They all accepted the LLC’s
redemption offers before the decedent died, but the offers closed after his death.

The case went to the Tax Court over the Internal Revenue Service’s claim the estate
and trust had underpaid taxes. The crux of determining the FMV of the trust’s interest in
the LLC at the time of death was the size of the DLOM. The estate’s expert used a
regression analysis involving 88 companies that produced an initial DLOM of 26.6%.
Based on differences the expert perceived between the LLC and the 88 companies, he
adjusted the rate upwards and arrived at a 31.7% DLOM.
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The IRS’s expert rejected the regression analysis and instead considered the
characteristics of the LLC to conclude a 7.5% DLOM was appropriate. Above all, he
assumed the risk the redemptions would not go through was small. Owning a majority
interest, the revocable trust would be able to force the LLC to distribute most of its
assets once the redemptions closed. The Tax Court agreed with this key assumption. It
concluded a hypothetical seller would expect to be able to force a distribution of most of
the LLC’s assets. The majority interest holder would receive about $140 million in a
distribution. Since the estate’s expert valued the interest at $110 million, the court found
the IRS expert’s $148.5 million valuation was more credible.
Fundamental issue: In their appeal, the petitioners argued the Tax Court improperly
had disregarded the estate expert’s regression analysis, “a proven and scientifically
valid method for determining marketability,” and ignored other flaws in the IRS
valuation.
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“While the Tax Court discussed the specific details involved in each of the experts’
methodology, its decision mainly turned on a larger issue,” the 11th Circuit noted—
whether a hypothetical seller would anticipate being able to force a distribution of the
assets. The IRS’s expert held this view, as did the Tax Court. The estate’s expert did
not. This assumption, the Court of Appeals said, is the “fundamental reason” why the
Tax Court adopted the IRS expert’s valuation. The estate failed to show that the Tax
Court was wrong regarding this issue.
The 11th Circuit also upheld the Tax Court’s determination that interest payments
related to a loan to cover tax liability were not a necessary administrative expense.
The case is Estate of Koons v. Commissioner (Koons II), 2017 U.S. App. LEXIS 7415
(April 27, 2017). A detailed discussion of the Tax Court decision in Estate of Koons v.
Commissioner, 2013 Tax Ct. Memo LEXIS 98 (T.C., 2013), is available now at BVLaw.
***

Plus, 18 additional legal briefs.

ECONOMIC UPDATE AT A GLANCE
Economic Update at a Glance (1Q 2017 Summary)
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The U.S. economy—as indicated by GDP—grew at an annual rate of 0.7% in the first
quarter of 2017, which is slower than the 2.1% rate reported in the fourth quarter of
2016. The slowing rate is due to a deceleration in personal consumption expenditures
and downturns in private inventory investment and in state and local government
spending. Imports, however, which are subtracted in the calculation of GDP, increased.
Consumer spending, which accounts for the majority of GDP, slowed to a rate of 0.3%
in the first quarter. This was the slowest rate of spending since 2009. The first-quarter
slowdown in consumer spending was the result of a substantial drop in spending on
durable goods, specifically on big-ticket items, such as automobiles. Comparatively,
consumer spending rose at a rate of 3.5% in the fourth quarter, although low
employment and modest wage growth suggest spending may return in the coming
months. Excluding inventories, GDP rose at a 1.0% rate in the first quarter. Total
government spending decreased 1.7% in the first quarter, following two consecutive
quarterly increases, while state and local government spending also decreased. Private
fixed investment, which includes residential and business spending, increased 10.4%.
This marks the third consecutive quarter of increases. The trade deficit lessened in the
first quarter, shrinking by 4.6 percentage points. In 2016, GDP increased 1.6%.
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The Conference Board reported the Leading Economic Index increased 0.4% in March.
This increase is the third consecutive month of gains, bringing the index to its highest
level in over a decade. The gains among the leading indicators were widespread, with
new orders in manufacturing and the interest rate spread more than offsetting labor
market components in March. March’s reading points to continued economic growth in
2017. In the six-month period ending March 2017, the leading economic index
increased 2.4%, much faster than its growth of 1.1% during the previous six months.

Job growth slowed down in March, as employment rose by only 98,000. Job growth has
averaged 190,00 jobs per month over the past three months, well above the 80,000jobs-a-month pace the White House Council of Economic Advisers believes is needed
to maintain a low and stable unemployment rate. The unemployment rate improved 0.2
percentage point in March, to 4.5%, while the labor-force participation rate remained
unchanged, at 63.0%.

Plus, 3 additional pages of Economic information.
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