Timothy Smith, CPA/ABV

EXCERPT FROM
The Complete Guide to

Fair Market Value
- t Under the Stark
—— | Regulations

\\
%







The Complete Guide
to Fair Market Value
Under the Stark Regulations

Timothy Smith, CPA/ABV
Editor

=

What It's Worth American Association



B D

What It’s Worth

Copyright © 2022 by Business Valuation Resources, LLC (BVR). All rights reserved. Printed in the
United States of America.

No part of this publication may be reprinted, reproduced, stored in a retrieval system or transmitted in
any form or by any means, electronic, mechanical, photocopying, recording, scanning or otherwise,
except as permitted under Sections 107 or 108 of the 1976 United States Copyright Act, without
either the prior written permission of the Publisher or authorization through payment of the appropriate
per copy fee to the Publisher. Requests for permission should be addressed to the Permissions
Department, Business Valuation Resources, LLC, 111 SW Columbia Street, Suite 750 Portland, OR
97201-5814; (503) 479-8200; fax (503) 291-7955; permissions@bvresources.com.

Information contained in this book has been obtained by Business Valuation Resources from sources
believed to be reliable. However, neither Business Valuation Resources nor its authors or editors
guarantee the accuracy or completeness of any information published herein and neither Business
Valuation Resources nor its authors or editors shall be responsible for any errors, omissions, or
damages arising out of use of this information. This work is published with the understanding that
Business Valuation Resources and its authors and editors are supplying information but are not
attempting to render business valuation or other professional services. If such services are required,
the assistance of an appropriate professional should be sought. In addition, such information is
supplied within the thematic context or scope of a given chapter or topic. Readers should approach
and interpret information within this context. Information may be subject to change when addressed
within a different setting, context, or scope.

Please note that there are several hyperlinks to Internet links within this text and are included for your
reference. However, due to the fluid nature of Internet links (i.e., the url can change at any time), some
may not be accessed in the same location as they were when this guide was originally published.

Editor: Timothy Smith, CPA/ABV

Production Manager: Monique Nijhout-Rowe
Senior Copy Editor: David Solomon

Chair and CEO: David Foster
President/Publisher: Lucretia Lyons

Chief Revenue Officer: Lisa Mclinturff

PRINT ISBN: 978-1-62150-239-5
PDF ISBN: 978-1-62150-240-1
LCCN: 2022940703



Table of Contents

Dedication. .. ... ... ... ... . .. ix

Acknowledgements ... ... .. .. ix

About BVR and AAPCP ... ... . . . X

About the Editor. ... ... . .. Xi

About the Authors ... ... .. . . . Xi

PART LLINTRODUCTION. . ... .. ittt it sttt eaaaaaaa s 1

Editor's Introduction: HowtoUse ThisGuide .. .......................................... 3

1. Introductionto This GUIdE . . ... .o o 5

2. The Role of the Public Comments in Developing the New Stark FMV............................... 5

3. Approaching the New Stark FMV Thematically and Holistically .................... ... ... ... ... 7

4. An Educational and Desk Reference ReSOUIrCE . . . ... ... ... . 8

The History of FMV in the Stark Regulations . ............. ... ... ................ 9

1 INtrOdUCTION. .o 11

2. CMS' History of the Stark Regulations. .. ......... ... . . . 11

3. CMS' Update to the Stark Regulations (2020). .. ... ... i 14

4. The Historical Development of the Definitions of FMVandGMV .......... ... ... ... ... ..... 20

PART II. PUBLIC COMMENTS AND CMS RESPONSES. ...................... 23
Chapter 1. Comments on the Definition of GMV: Buyers and Sellers

Without Business Relationships ............ ... ... ... ... ... ... ... 25

1. Background to the Public Comments: CMS' Proposed Regulations ............................... 27

2. Public Comments to CMS ... .. 28

3. CMS Response to the COMmMENtS . ... ..o i 39

Chapter 2. Comments on Fair Market Value and Practice Losses....................... 43

T INtrodUCTiON. . ..o 45

2. Public Comments to CMS .. ... 45

3. CMS' Response to the COMMENtS. ... ... .. 53

4. CMS' Commentary on Losses and Commercial Reasonableness ................................ 54

Chapter 3. Commentary on Market Value and Valuation Methodology. ............... .. 57

1o INtrOdUCTION. . .o 59

2.Public Comments 10 CMS ..o 60

3. CMS' Response to the Comments. ... ... ... 80

Note: The title page for each chapter contains a detailed table of contents for that chapter.
www.bvresources.com iii



The Complete Guide to Fair Market Value Under the Stark Regulations

Chapter 4. Usageof SurveyData ....................... ... ... ... 83
T INtrodUCTioN. . . .. 85
2. Public Comments to CMS .. ... 86
3. CMS' Response to the CommENtS. ... ... ... 98
Chapter 5. GMV vs. FMV Under Business Valuation Principles ... .. .. ... .. ... ... ... 101
TINtrodUCTiON. . ..o 103
2.Public Comments to CMS ... 103
3. CMS' Response tothe CommeNtS. .. .. ... 106
Chapter 6. Commentary on Requests for a Rebuttable Presumption ... ... ... ... ... 109
1 ANtrodUCtioN. . ..o 111
2. Public Comments to CMS ... o 111
3. CMS' Response to the Comments. . ... ... . 116

PART lll. CMS REVISIONS AND THE PUBLIC COMMENTS:

THEHIDDEN STORY . . ... i et e et et ae e eaaennn 119
Chapter 7. The Retracted Definition of FMV: We Don't Like ‘Likes’ .. ........ ... ... ... 121
1 INtrodUCTiON. . .o 123

2. CMS' Retracted Definition of FMV . ... o 123

3. Public Comments on the Definition of FMV and ‘Likes' ............ ... ... .. . . .. 124
Chapter 8. The Retraction of FMV as a Hypothetical Transaction Value ......... ... ... 133
T INtrodUCTiON. . ..o 135

2. CMS Commentary on FMV as a Hypothetical Transaction Value . ............................... 136

3. Public Comments on FMV as a Hypothetical Value ... ... ... ... ... .. ... ... ... 137

Chapter 9. Contributors to Buyer Neutrality and the Economics of the Subject

Transaction . ... ... ... . 149
1o INtrodUCTION. . oo 151
2. The Economics of the Subject Transaction. ............... .. . . 151
3 Buyer Neutrality .. ..o 156
Chapter 10. Sec 3. Valuation Practice Under the Current Regulations: A Perspectival
White Paper. ... .. . 159
L INErOdUCTION . o 162
Il Fair Market Value under the Current Regulatory Definition .......... ... ... ... ... ... ... ... ..... 162
[1I. Valuation Practice under Current Stark Preamble Commentary. . ............................... 163
IV CONCIUSION .o 172

Note: The title page for each chapter contains a detailed table of contents for that chapter.

iv www.bvresources.com



Table of Contents

PART IV. TOPICALDISCUSSIONS . . .. ... e e e e e en s 173
Chapter 11. The Fair Market Value of the Subject Transaction.................. ... . 175
T INtrodUCtioN. . . .. 177
2.'0f the Subject Transaction’ in the Stark Regulations. . ........... ... .. i 177

3. Analysis and Evaluation of the Regulatory Text and Commentary ............................... 181

4. Application and Implications for Valuation Practice. .. ................. .. ... ... ... . ... ........ 183
Chapter 12. How Stark FMV Functions as a Standardof Value ... ... .. .. . .. .. ... 185
T INtrodUCTiON. . ..o 187

2. How a Standard of Value Functionsin Valuation . ........... .. .. ... ... ... ... ... .. ... ........ 187

3. Identifying the Elements in the Stark Definition of FMV........... ... .. ... ... ... .. ... ........ 191

4. Analyzing the Stark Definition of FMV as a Standard of Value. . ................................. 198

5. Implications and Applications for Valuation Practice. . . ....... ... ... .. .. . ... . .. .. ... ... .. ... 199
Chapter 13. Making Sense of the Commercially Reasonable Method Standard ... . . .. 201
1o INtrOdUCTION. . o 203

2. CMS' Discussion of a ‘Commercially Reasonable’ Valuation Method . .......................... .. 203

3. Analysis and Evaluation of the Commercially Reasonable Method Standard. . ..................... 207

4. Implications and Applications for Valuation Practice. . ............ ... ... ... . ... ... ......... 212
Chapter 14. Precluded Reliance on Market Data From Business-Related Parties . . . .. 215
T INtrodUCTioN. . ..o 217

2. The Doctrine of Precluded Reliance. ... ... . ... . . . . . 217

3. Analysis of the Precluded Reliance Doctrine. . .......... ... ... 222

4. Implication and Applications for Valuation Practice. . .............. ... ... .. ... ... . ........... 225
Chapter 15. Methodological Neutrality ................................................. 227
T INtrodUCTiON. . ..o 229

2. Historical Background: ‘CMS Favors the Market Approach’. ............... ... . ... ... ... ..... 229

3. New Stark Regulations: CMS Policy Is FMV Methodological Neutrality ........................... 232

4. Analysis and Evaluation of CMS' Commentary. ....... ... .. i 235
Chapter 16. Using Survey Data for Stark FMV—Part1 ..................... ... ... ... 237
1oINtrOdUCTION. . o 239

2. CMS Commentary on Survey Data Usage. .. ... 239

3. Analysis and Evaluation of CMS' Commentary. . ........ ... ... .. . . . 246

4. Implications and Applications for Valuation Practice. . ............ ... ... . ... ... .. ... ........ 249
Appendix. CMS on ‘Survey Says’inthe Halifax Case . ......... ... .. ... ... .. ... ... ... . ... ...... 251
Chapter 17. Using Survey Data for Stark FMV—Part2 ... ... . ... ... .. ... ... . ... . 255
T INtrodUCTiON. . . .o 257

2. Using Survey Data Consistent With the Precluded Reliance Doctrine. ............................ 258

3. Meeting the Stark Criteria for Valuation Methods. ............. .. ... ... ... ... ... .. ... ....... 259

4. Addressing Practice LOSSES. . .. ... i 263

5. CONCIUSION . 263

Note: The title page for each chapter contains a detailed table of contents for that chapter.

www.bvresources.com v



The Complete Guide to Fair Market Value Under the Stark Regulations

Chapter 18. On the Concepts and Principles of the Valuation Community...... ... ...
T ANtrOdUCTION. « .
2. The New Status of Valuation Concepts and Principles for Stark FMV ............................
3. Analysis and Evaluation of CMS' Commentary. ................. . i
4. Implications and Applications for Valuation Practice. . ............... ... ... ... ... .. ... ........

Chapter 19. The Economics of the Subject Transaction.............. ... ... ... ... . ..
1o INtrOdUCTION. . o
2. CMS Commentary on the Economics of the Subject Transaction................................
3. Analysis and Evaluation of CMS' Commentary. ............... .. . i
4. Implications and Applications for Valuation Practice. . ....... ... . ... ... ... .. ... ... ........

Chapter 20. Buyer Neutrality .. .............. ... ... ... ... ... ...
T INtrodUCtioN. . . .o
2. CMS’ Commentary on Buyer Neutrality . . . ...
3. Analysis and Evaluation of CMS' Commentary. .............
4. Implications and Applications for Valuation Practice. . ............ ... ... . ... ... ... .........
5. Evaluating the Willing Buyer in Stark and Traditional FMV.. ... ... ... ... ... ... .. ........

Chapter 21. Losing MoneyasanFMVssue............................................
T INtrOdUCTION. .« .o
2. CMS Commentary on LossesasaFMVIIssue ... ...
3. CMS Commentary on Lossesasa CRISSUE. ... ... .
4. Analysis and Evaluation of CMS' Commentary. ....... ... .. . i
5. Implications and Applications for Valuation Practice. ............... ... ... ... .. ... . ... ...

Chapter 22. Understanding the Compensation Examples ....................... ... ...
1o INtrOdUCTION. .o
2. CMS’ Background for the Compensation Examples .............. . ... ..o i
3. The Orthopedic SUrGEON. . .. ... o
4. The Family Physician . . ... ...
5. The CardiothoraCic SUMGEON. . . ... o
6. Key Takeaways From the Compensation Examples. . ............ ... ... i,

Chapter 23. The New Valuation Date for Stark FMV .. ....... ... ... ... ... ... .. ... ..
TANtrodUCHioN. . .o
2. The Valuation Dates in the New Stark Regulations. . ............. ... ... ... ... .. ... ... .....
3. Analysis and Evaluation of the New Valuation Dates for FMV. . .................. ... ............
4. Implications and Applications for Valuation Practice. . ........... ... ... ...

Chapter 24. Reflecting on Recent Regulatory Changes to the Stark Law:
A Real Estate and Equipment Valuation Perspective, Part1.. ... ... ... .. .. ... ...
1 INtrodUCTION. . .o
2. Previous Definition of Fair Market Value (42 U.S.C. §1395nn) ................. .. ... ... ........
3. Current, Three-Part Definition of Fair Market Value (42 C.FR.§411.354) .........................
4. Current Definition of General Market Value (42 C.FR.§411.354). ... ... ... .. ... ........

Note: The title page for each chapter contains a detailed table of contents for that chapter.

Vi www.bvresources.com




Table of Contents

Chapter 25. Reflecting on Recent Regulatory Changes to the Stark Law:

A Real Estate and Equipment Valuation Perspective, Part2. .. ... . ... . ... . . ... 347

1 INtrodUCTION. . .o 349
2.SUbject TransaCtion . . .. ... 349

3 BuyerNeUtral . 352

4 CONCIUSION .o 352

PART V. ARRANGEMENTS NOT SUBJECTTOFMV .................. ... ... 353

Chapter 26. An Overview of Compensation Plans That Do Not Require

FMV Compliance . ... .. .. . 355

1. In-Office Ancillary Services Exception (I0ASE) . ... ... . 357

2. Value-Based Payment EXCEPLiONS . . ... ... 362

Chapter 27. Value-Based Activities Compensation: Can We Throw

Fair Market Value Out the Window? .. ... ... .. .. .. . . ... . .. ... ... ... 365
T INrOdUCTION. ..o 367
2.The VBEFInal Rule . ... ... 367
3. VBE Compliance . .. .. 369
4 CONCIUSION © . 372

Note: The title page for each chapter contains a detailed table of contents for that chapter.

www.bvresources.com Vii






Dedication

To Mark Dietrich, my mentor, sponsor, colleague, and friend,

Just as iron sharpens iron, friends sharpen the minds of each other. (Proverbs 27:17, CEV)

Two are better than one, because there is a good reward for their labor together. (Ecclesiastes
4:9, MEV)

Thank you for all you have done for me and for this profession!

Acknowledgements

Special thanks to those who helped in the development and review of this guide.

Mark Dietrich, for reviewing all the analysis chapters with thoughtful feedback and
constructive critique.

Sherrye Henry, for data mining all the public comments to CMS for discussions of fair
market value.

Alex Krouse, for many hours of dialogue about the meaning and implications of the
new regulations.

Richard Romero, for review of various chapters.

Andy Dzamba and Lucretia Lyons, for giving me the opportunity to work on this
guide.

www.bvresources.com ix



What It’s Worth

Business Valuation Resources (BVR) has been at the center of the business valuation profession
since the beginning, and we are proud to provide the resources, community, and thought
leadership required to meet increasingly rigorous regulatory, legal, audit, and client demands.
Today, every informed stakeholder in business valuation, performance benchmarking, or
risk assessment turns to BVR. Our auditable market data, news and research, and expert
opinion are used and tested daily in private company valuation reports—whether required
by the SEC, IRS, international regulation, or the rigors of litigation or audit review. Visit us at
www.bvresources.com.

American Association

The American Association of Provider Compensation Professionals (AAPCP) is the largest
501(c)(3) nonprofit organization for professionals engaged in provider compensation. The mis-
sion of the AAPCP is to encourage collaboration and networking among provider compensa-
tion professionals, provide thought leadership and education, and to serve as a public body of
knowledge on provider compensation. AAPCP’s membership is professionally diverse with
members leading, advising, and managing provider compensation for healthcare organizations,
including medical groups, hospitals and health systems, health plans and health maintenance
organizations, health insurers, life sciences, managed care companies, nursing facilities, home
care providers, and other healthcare entities, including those working on behalf of clients in
private organizations. For more information: providercompensation.org.

X www.bvresources.com


https://providercompensation.org/

About the Editor

Timothy Smith is the principal of TS Healthcare Consulting, where he focuses on a wide range
of healthcare valuation and consulting services. His career in the healthcare industry began
in the mid-1990s and included more than 14 years with the Hospital Corporation of America
(HCA), where he designed and managed HCA's fair market value compliance program for
outside appraisals and reviewed hundreds of business and compensation valuations. He has
also negotiated physician practice acquisition and divestiture transactions as well as served as a
compliance officer. In addition, Tim provides expert testimony in litigation involving healthcare
valuation issues. He speaks and publishes regularly within the industry. He is the co-editor
of the BVR/AHLA Guide to Valuing Physician Compensation and Healthcare Service Arrangements, a
1,400-page textbook on valuing physician compensation with 42 contributing authors. Tim is a
licensed certified public accountant in two states and holds the Accredited in Business Valuation
credential from the American Institute of Certified Public Accountants.

About the Authors

Frank Fehribach is a director with VMG Health in the Real Estate Services Division. Mr.
Fehribach has substantial experience in valuing healthcare-related properties including acute
care; surgical, behavioral, and rehab hospitals; surgery centers; imaging centers; cancer centers;
medical office buildings; and other real estate-related facilities. Mr. Fehribach’s experience in-
cludes valuations in the context of Stark compliance, fair value analysis (ASC 805, ASC 360) for
financial reporting, fair market value analysis for sale/leaseback transactions, fairness opinions,
rental rate analyses, collateral valuations for financing transactions, and valuations for insurance
purposes. His clients include for-profit and not-for-profit health systems, real estate investment
trusts (REIT), other publicly owned and privately held healthcare entities, and various law firms.

Mollie Gelburd is a health policy professional with experience working with trade associations
representing medical group practices as well as the health insurance industry. She has worked
with medical group practices, educating them on Stark law regulations, Medicare reimburse-
ment, and value-based payment programs. Currently, she is a senior director of delivery system
and payment transformation at AHIP and is responsible for assessing market trends, educating
members, developing policy, and responding to regulatory and legislative proposals in the
areas of innovation in healthcare delivery and payment models and fee-for-service payments
to providers. Previously, she worked at the Medical Group Management Association. She has a
law degree from the Catholic University of America, Columbus School of Law, and a Bachelor
of Arts from Radford University.

www.bvresources.com Xi



The Complete Guide to Fair Market Value Under the Stark Regulations

Joel Gomez is a director with VMG Health in the Capital Asset Services Division and is based
out of the Nashville, Tenn., office. Mr. Gomez has experience providing tangible asset valua-
tion services and consulting for a variety of healthcare clients and law firms. Healthcare clients
served by Mr. Gomez have included valuation engagements for hospitals, physician practices,
ambulatory surgery centers, and imaging centers. Additionally, Mr. Gomez has experience
providing asset valuations related to equipment lease and timeshare arrangements.

Grace McWatters is a senior real estate analyst with VMG Health in the Real Estate Services
Division. Ms. McWatters has real property appraisal experience with the valuation of healthcare-
related properties throughout the continental United States. Ms. McWatters’ valuation experi-
ence includes determining fair market value and fair market rent for Stark law compliance and
allocation of purchase price assignments (fair value).

Nick Shannon is a managing director with VMG Health in the Capital Asset Services Division.
Mr. Shannon has extensive experience providing tangible asset valuation services and consulting
for tax and financial reporting requirements including purchase price allocation and goodwill
impairment, mergers and acquisitions, corporate conversions, fresh start accounting, and other
purposes. Mr. Shannon has served clients across many different industries including healthcare
and life sciences, consumer and industrial manufacturing, aerospace and defense, oil and gas,
semiconductor manufacturing, and others.

Jane Sitorius focuses her practice on advising healthcare providers regarding regulatory, trans-
actional, and general corporate matters. Jane regularly advises clients with respect to provider
licensure issues and requirements, as well as Medicare and Medicaid enrollment processes and
compliance requirements. She also advises clients regarding data privacy issues, specifically
with respect to HIPAA and state law equivalents. In addition to her regulatory work, Jane assists
providers and provider groups with transactions, including mergers, acquisitions, and sales of
group practices. She represents a variety of providers, including physician groups, pharmacies,
fertility centers, and large hospital systems.

Robert Wade concentrates his practice on representing healthcare clients, including large health
systems, hospitals, ambulatory surgical centers, physician groups, physicians, and other medi-
cal providers. His expertise includes representing clients with respect to the Stark Act, Anti-
Kickback Statute, False Claims Act, Emergency Medical Treatment and Active Labor Act, and
providing fair market value and commercial reasonableness defensibility analysis for physician
compensation arrangements. Bob is nationally recognized in all aspects of healthcare compliance,
including developing, monitoring, and documentation of an effective compliance program. He
served as the compliance expert to the board of commissioners of Halifax Health, advising the
hospital on all aspects of their corporate integrity agreement. He has experience in representing
healthcare clients with respect to issues being investigated by the Department of Justice and
the Office of Inspector General as well as experience negotiating and implementing corporate
integrity agreements. Bob also produces a podcast called “Stark Integrity: The Stark Law and
Compliance Podcast,” and he is the creator of Captain Integrity (captainintegrity.com), a unique
compliance program branding and education resource that has received national recognition
and has been used by many hospitals, health systems, and other providers.

Xii www.bvresources.com


http://www.captainintegrity.com/

Part I.
Introduction







Editor’s Introduction: How to Use This Guide

CONTENTS

1. Introductionto This Guide . . ......... ... . ... ...
2. The Role of the Public Comments in Developing the New Stark FMV .............. ... ...
3. Approaching the New Stark FMV Thematically and Holistically . .............. ... ... ...

4. An Educational and Desk Reference Resource. .................. ... ... .. .. .. .. ... ........

www.bvresources.com






Editor’s Introduction: How to Use This Guide

1. Introduction to This Guide

This guide focuses on the definition of fair market value (FMV) under the newly enacted Stark
regulations published on Dec. 2, 2020, with an effective date of Jan. 19, 2021.! To be more accurate,
the guide focuses on the new definitions of FMV, since there are now three formal definitions of
the term: one general definition, one for equipment rentals, and another for office space leases.
Each of these definitions references the concept of general market value (GMV). The Centers
for Medicare & Medicaid Services (CMS) also adopted three definitions for GMV: one for asset
purchases, one for compensation for services, and one for rentals of equipment or office space.
To address Stark FMYV, therefore, this guide looks at both sets of definitions.

This guide also focuses on the content of the “preamble commentary” that accompanied the new
Stark regulations. In this commentary, CMS discusses its views of the meanings and implications
of the new definitions of FMV and GMV. It includes the rationales for the definitions the agency
adopted, along with related concepts and requirements for meeting these definitions. As part of
the commentary, CMS also summarizes various public comments that it received in developing
the final definitions, along with its direct responses to those comments. These public comments
were provided to CMS in response to its proposed Stark regulations that were published in
2019.2 Much of this guide will concentrate on the text of the preamble commentary more than
the regulatory definitions themselves, using a topical or thematic approach to the content.

2. The Role of the Public Comments in Developing the New Stark FMV

The purpose of this guide is twofold. The first objective is to provide industry participants with
a factual and expanded view of the public comments made to CMS as part of its update of the
Stark regulations. These comments are important because they both influenced the agency’s
development of the regulatory definitions of FMV and GMV and framed much of the context

1  See regulations beginning at 85 F.R. 77492.
2 See proposed regulations beginning at 84 F.R. 55766.
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for CMS’ preamble commentary. Understanding this background is critical for interpreting
and applying the final definitions as well as the preamble commentary to real-world situations.
Certain aspects of the definitions as well as selected passages or statements from the preamble
commentary may appear to have one meaning, when taken in isolation as a singular declaration.
Yet, read in the broader framework of input from industry participants, the text of the regulations
and commentary may have a different meaning or set implications for compliance practices.

Indeed, I have observed some of the industry’s interpretations of CMS’ preamble commentary
on FMV to be off the mark, reflecting misunderstandings of key concepts. In my view, much of
this misinterpretation stems from the fact that many industry players simply did not have the
background to identify the appropriate meanings of various terms or statements in the new
regulations. That view was a function of my knowledge of the background story to the new
regulations for FMV. My colleague, Mark Dietrich, and I had been major contributors of public
comments to CMS. I had also spent time reading the responses of other industry participants
that were posted on the government’s website for public comments for the update to the Stark
regulations.® Familiarity with this background material provided an enhanced and more pre-
cise framework by which to assess what CMS said or did not say, along with what it rejected
or simply ignored, in its approach to updating the regulatory definitions of FMV and GMV.

One of the purposes of this guide, therefore, is to provide the industry with this background
and context for interpreting and applying the new Stark regulations for FMV compliance. BVR
and I “data mined” the public records for the actual text of industry comments CMS cited in
the preamble commentary. We also searched the public comments for any other substantive
remarks about Stark FMV that CMS did not reference in the commentary. We then organized
and presented these public comments in the guide in a way that streamlines and facilitates an
understanding of the ideas and recommendations that CMS evaluated in finalizing the text of
the new regulations.

The second section of this guide (“Public Comments and CMS Responses”) presents the full
text of public comments CMS cites in the preamble commentary.* Each chapter examines one
grouping of public comments/response from the commentary, including CMS’ summary of the
public comments, the actual full text of the comments, and CMS responses to the comments.
Readers can see for themselves what industry participants said to CMS and how it responded
to specific points. They can also evaluate issues raised in the public comments that CMS did
not directly address.

We also included another section referencing public comments that backfills for areas of the
conceptual development that CMS did not highlight or explicitly discuss in the final regulations
(see the “CMS Revisions and the Public Comments: The Hidden Story” section). Chapters in
this section trace the impact of certain public comments that appear to have had an impact on

3 See regulations.gov/document/CMS-2018-0082-0394 for the comments.
4  85F.R. 77555 to 77558.
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CMS'’ thinking for the final regulations but were not directly referenced. This guide, therefore,
provides a unique perspective on the regulatory development process that is usually not found
in publications dealing with government regulations.

3. Approaching the New Stark FMV Thematically and Holistically

The second purpose of this guide is to provide a topical or thematic presentation of CMS’
preamble commentary to further facilitate an improved understanding of Stark FMV. The
organization of this commentary in the Federal Register is not well suited to the study and ex-
amination of specific concepts or themes. In addition to the dense three-column format of this
federal publication and CMS’ penchant for overly long paragraphs, the material is provided as
historical (i.e, what CMS said in the past) and as response to selected comments. Thus, there
is not a logically developed and readily accessible exposition of terms, concepts, and analysis
of Stark FMV in the regulations themselves.

Buried in this clunky and bureaucratic format, there is actually a generally coherent account
of doctrines and conceptual development from CMS about Stark FMV. One simply has to take
the time and effort to reorganize the material to recognize the key ideas and development of
a logical framework for this regulatory definition of value.” The fourth section of this guide
(“Topical Discussions”) presents the results of such an effort. The chapters in Part 4 focus on the
various concepts, doctrines, and nuances that are found throughout the preamble commentary,
discussing them thematically and evaluating them analytically. Using this approach, consistency
and interrelationships among concepts and topics begin to emerge. This fact is borne out by the
frequent repeating and cross-referencing of themes within these chapters.

Each chapter in Section 4 generally follows a similar format of first examining the actual text
of CMS’ commentary on a given topic, followed by an analysis and evaluation of this commen-
tary. The textual examination may include not only a specific statement or passage from the
preamble commentary, but also related commentary from the past (Phase I to Phase III from
the 2000s) or proposed (2019) regulations. As part of this historical examination, consistencies
with or departures from the prior or proposed regulatory positions of CMS are identified.
Next, the potential implications and applications of CMS’ commentary for valuation practice
are discussed and assessed within each chapter for each topic or theme.

This comprehensive approach to encountering the regulatory text at a topical or thematic level
provides interpretative guardrails for the healthcare compliance community. As we now know
from CMS’ explicit statements in the newly enacted regulations, much of the industry’s past
interpretation of FMYV, as it related to use of the market approach and particularly survey data
for physician compensation, was incorrect. CMS did not favor the market approach over the

5 That’s logical in the sense of the Stark law being a given.
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other two approaches to value. More importantly, CMS had no policy that survey data, or specific
percentiles of survey data, always indicated the appropriate level for Stark FMV.

Nonetheless, much of the industry’s popular thinking promoted in conferences, webinars, and
publications argued that CMS had such a policy and favored the exclusive use of the market
approach. These inaccurate interpretations appeared to stem, at least in part, from many in the
industry looking at one or two statements from the preamble commentary and developing com-
plete FMV constructs from them. Learning from this experience, an interpretative safeguard is
to evaluate and interpret any singular statement or passage by considering the whole of CMS’
preamble commentary. In other words, interpreting CMS holistically and comprehensively is
the best practice for understanding and applying the commentary for Stark FMV compliance
purposes.

This holistic and comprehensive hermeneutic (i.e., principle of interpretation) is used in the topi-
cal chapters in this guide. In these chapters, topics are addressed relative to specific passages
in the text, while these same concepts are also related to other passages and concepts to ensure
that the totality of CMS’ commentary is evaluated when analyzing a specific topic or theme.

4. An Educational and Desk Reference Resource

In addition to its use educationally, this guide is also designed to be used as a desk reference
resource for researching specific topics and issues. The topical discussion chapters naturally
lend themselves for examining CMS’ guidance on specific issues. For some topics, review of the
public comments and responses may shed additional light on the relevant issues that the user
of this guide should consider in interpreting CMS’ statements. BVR and I anticipate that the
guide will become a highly productive and needed resource for the members of the healthcare
compliance community that deal with issues of FMV.

8 www.bvresources.com
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