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Foreword

”1

“It costs us nothing to be just.

This book is about financial evidence: how to gather it, interpret it, and tell its story in a lawsuit or litigation setting. This
is the task that the attorney typically retains the financial expert to accomplish. In this comprehensive guide, we bring
together the financial expert’s knowledge of accepted methods and procedures with the attorney’s knowledge of legal
issues and insights. This includes a summary of the applicable rules of civil procedure and of evidence, as well as the
rich and continually expanding case law that interprets what courts have accepted as evidence for damages claims—and
what the courts have rejected and why. This guide contains representational analyses as well as excerpts and abstracts
of case law on financial damages. However, like any guidance, it is a tool and not a substitute for the professional’s
knowledge of a particular case, the potential impact of local rules regarding discovery, and the jurisdictional nuances
that may affect the damage calculations.

The attorneys and financial experts who have participated in putting together this text are among the best in the coun-
try in their respective areas of expertise. Our heartfelt thanks go out to all of them for their generous and substantial
contributions. Each of their chapters served to make this a better, more comprehensive work covering a range of never-
before-addressed topics—including extensive analysis of concepts and case law that lawyers and experts must grapple
with when faced with a damage analysis.

This seventh edition includes materials on a variety of damages measures, including lost profits or value, unjust enrich-
ment, intellectual property damages, other commercial damages, personal injury, and wrongful termination. As with
each edition, much of the text’s material has been substantially enhanced for this edition, and we thank the continuing
efforts of the panel of contributing authors for their efforts.

In addition to these expanded materials, new topics have been added to this edition, including lost profits analysis in
cannabis establishments; economic damages in cryptocurrency; and commercial success. Each of these chapters expands
the depth and coverage of this guide, and we thank the contributing authors greatly for their contributions.

Once again, Business Valuation Resources LLP has provided extraordinary support, and we thank Monique Nijhout-Rowe,
publisher at BVR, whose assistance has been irreplaceable. Thanks, as well, to R. James Alerding, CPA/ABV, Alerding
Consulting LLC, for all his valuable assistance with case digests. I also thank Janine Talbot at Marcum LLP, for all her
support in keeping the process moving forward for this seventh edition.

Readers familiar with this guide will see that the three new editors that joined the team to publish the guide’s sixth edition
have continued to contribute to the valuable process of innovating and updating, along with the chapter authors and all
the valuable support personnel, the professional content for this edition: Bill Scally, Jimmy Pappas, and Steven Veenema.

And readers will also notice that the original editors for this work, Nancy Fannon and Jonathan Dunitz, have effectively
passed the torch. I (Bill Scally) am extremely grateful to be working with this team, and we all take pride in honoring
the commitment to maintaining this guide and the outstanding legacy that Nancy and Jonathan provided for us all.

To all our new contributors to the guide, a warm welcome! And to all who participated in this seventh edition, a heartfelt
thank you! To our readers, we hope you find this text to be a rich resource for your practice and our editors welcome
your suggestions and input for our continuing updates and for new topic areas that would benefit your work as an at-
torney or expert.

Bill Scally

1  Henry David Thoreau, “A Plea for Captain John Brown” (1859).
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motions to exclude, 128-29 Contracts
professional standards for, 7-9, 223 length of loss period for, 152-54
regulations for, 7 loss profits defined for, 201
CFTC (Commodity Futures Trading Commission) actions, 378, 394, 425, renewable vs. terminable, 152-54
430, 439 Copyright litigation
Chancellor’s foot parable, 402 but-for approach in, 364, 365
“Choice of law” principles, 28 determining damages for, 188, 189
Circuit courts. See United States Courts of Appeals unjust enrichment measurement and, 348, 364, 392
Civil claims, 163 Corporate depositions, 21
Civil contempt, 59 Corporations, “citizenship” of, 17
“Claims made” annual insurance policies, 179-80, 183 Cost of capital, 274, 285, 297, 298-99
Claw back agreement, 67 Cost structure analyses, 218-19
Clawbacks, 367 Cost-comparison standard method, 364, 365
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Commodity Futures Trading Commission (CFTC) actions, 378, 394, 425, outlaws denied, 426
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infringing, 345 Court of Federal Claims, 116, 153, 294, 297
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Compensatory damages, 281-82 decision-making, 92
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impact on lost profits estimates, 255 federal courts, 15-16
unfair, 187 federal discovery process, 19, 23-25
Complaints, 16-17 lawsuit initiation, 1619
Compound annual growth rate (CAGR), 24041 opinion-writing, 92
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Confidentiality, preserving, 177-78 state courts, 16
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Consequential damages, 100, 192, 193 discretion and limited jurisdiction of, 327-29
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Constant growth model, 272-73 outlaws and, 426
Consumer redress, 432, 433, 434, 435, 436, 438 purpose of, 326, 338, 440
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malpractice, 164, 165
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Defendant
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impact of competition, 255
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discovery vs. trial, 79
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trial, 79
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Direct examination, 27
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Disclosure rule, 77-78
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Disclosures of conflict, 166
Discount rates
case law, 291-304
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discount rate methodology in, 300
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reinvestment rates, 291, 300
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risk-free rates, 291-94, 300
defined, 282
justification of, 176
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requests for admissions, 19, 21
requests for production of documents, 19, 20
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Engagement letters, 168, 173-75, 182-83
Entire market value rule, 189
Equitable discretion

counter-restitution and, 420

in fraud cases, 426, 427

gross disgorgement as matter of law and, 440

unjust enrichment and, 352, 361, 367
Equitable remedies. See Remedies in equity

ERISA (Employee Retirement Income Security Act, 1974), 179, 183-84,

435
ESI. See Electronically stored information
ESOPs (employee stock ownership plans), 165, 180, 183-84
Evidence
admissibility of, 29, 30-33, 137, 251, 312-13

data and information generally available from parties, 252-56

destruction, alteration, or suppression of, 40
duty to preserve, 41-42, 51, 52-54
electronically stored (See Electronically stored information)
establishing foundation for claim, 251
existence of, 39-40
expert files, 23, 47-49, 77-78
failure to preserve, 55, 68
forensic, 307-17
admissibility of, 312-13
case studies, 313-17
conditions requiring additional, 308-9
defined, 307
trial outcomes affected by, 309-12
hearsay, 30-33, 312-13
industry and economic data, 258-60
market and demand for plaintiff’s product, 257-58
order of presentation in trial, 27
physical, 4647
prejudice and, 4041, 44, 46, 56-57
relevant, 29, 40, 66
rules of, 29-33, 251 (See also Federal Rules of Evidence)
spoliation of (See Spoliation of evidence)
support from and verification of data, 260-61
Ex ante approach
in discounting future lost profits, 286-87
in lost business value calculation, 275
Ex post approach
in discounting future lost profits, 286-87
in lost profits calculation, 275
for monetary remedies in equity, 323, 407
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Exemplary remedies, 432
Expectation damages, 267
Expenses. See also Costs
business operating, 425-26
deductibility of, 269-70
defendant’s overhead, 269, 342-43
incremental, 202, 269
infringing, 345, 352, 356-58
substance and impact of, 270
Expert depositions, 75-87
cost of, 80
defined, 22
discovery of files, 77-78
expert reports and, 75, 77
fee recovery for, 76-77
financial expert issues, 80-87
anticipating cross-examination, 87
deciding whether to take, 80-81
motions to exclude, 81-82
preparing expert witnesses, 85, 87
presenting expert witnesses, 86-87
questioning scenario, 82-85
immunity and, 77-78
nontestifying experts, 76
number of, 79
practice and strategy of taking, 78-79
professional risk management and, 178-79
testifying experts, 75, 78
time limit for, 78
trial depositions, 79
use at trial, 79
as vehicle for discovery depositions, 75-76
witness conduct, 23
Expert files
discovery of, 23, 47-49, 77-78
request for production of, 78
spoliation of evidence and, 47-49
Expert gatekeeping, 121-23, 125
Expert reports. See also Valuation reports
discovery of, 24-25, 47, 48
expert deposition and, 75, 77
faked, 177
identifying recipient of, 170-72
justifying reliance on methods, 176
motions to exclude and review of, 158
providing report sample with methodology, 172-73
spoliation and, 47-49
use and distribution of, 176, 178
Expert testimony. See also Expert depositions; Experts, testifying
assessing reliability of, 81-82
assumptions in (See Assumptions in expert testimony)
data in (See Data)
disclosure obligations, 24, 47-48
disqualification of, 166, 178-79
methodology in, 132-37
motions to exclude (See Motions to exclude expert testimony)
preparing witness, 85, 87
presenting witness, 86-87
professional liability risk management and, 178-79
professional standards for, 7-11
recovery of fees for, 76-77, 80-81, 180, 223
rules of evidence for, 29-30, 76, 87, 152
Experts
communications with, 23, 48, 71, 77-78
computer forensics, 63, 64, 65, 69-70, 72
critique of opposing, 177, 181-82
designation of, 24-25
files of, 23, 47-49, 77-78
financial (See Certified Public Accountants; Financial experts;
Valuation experts)

nontestifying, 76
reports of (See Expert reports)
Experts, testifying. See also Expert depositions; Expert testimony

communications with, 23, 48, 71, 77-78

deposition of opposing, 75

fees for, 76-77, 80-81, 180, 223

files of, 23, 47-49, 77-78

impeachment of, 25

methodology of, 132-37 (See also under Motions to exclude expert
testimony)

opinions of, 86, 87

preparing, 85, 87

presenting, 86-87

prior publications and testimony of, 25, 167

privilege and, 23

professional standards for, 7-11

qualifications of, 29, 69-70, 86

Fact and amount rule, 94, 101-6, 107, 108-11
Facts, disputed, 151-52
Facts, inconsistent, 155-58
Fair market value standard, 266-67, 271
FDA (Food and Drug Administration) actions, 378, 379, 394, 409, 429,
439
Federal agency claims
counter-restitution in, 430
gross disgorgement (See under Federal Trade Commission)
remedy measurement in, 372-80, 404, 408-9, 418
Federal circuit courts. See also United States Circuit Courts of Appeals
patent damages measurement approaches, 371
unjust enrichment measurement approaches
counter-restitution, 354
full-absorption approach, 334-35, 337, 401
offset credit, 389, 403, 418
Federal courts. See also United States Circuit Courts of Appeals; United
States Federal Court of Appeals; United States Supreme Court
discovery process in, 19, 23-25
ESI spoliation doctrine, 38
expert gatekeeping standards, 121-23, 125
jurisdiction, 17
lawsuit initiation in, 17
organization of, 15-16
prejudgment interest rates, 282
trial process in, 26-27, 28
Federal Rules of Civil Procedure
corporate depositions, 21
ESI disclosure, 25, 67, 71
ESI discovery, 63, 66, 71
expert deposition, 79
expert testimony
consulting relationship, 71
deposition notice, 78
disclosure obligations, 24, 47-48
nontestifying experts, 76
prior publications and testimony, 25
recovery of fees, 76-77
testifying experts, 75
trial preparation, 71-72
initial disclosure, 23-24
litigation/discovery costs and, 80
lost profits analysis and, 224
spoliation of evidence, 38, 50-51, 52, 53, 55, 56, 57, 58-59, 68
state adoption of, 19
Rule 26, 23, 24, 47-48, 66
Rule 26(a), 24, 47, 48, 71
Rule 26(b), 48, 66, 67, 68, 71-72, 76-77
Rule 26(c), 77
Rule 26(f), 66
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Rule 30, 78 staff qualifications, 175-76
Rule 30(b)(6), 21 valuation experts (See Valuation experts)
Rule 32(a), 79 Financial forecasts, 231-32, 233, 234, 269
Rule 34, 63, 66, 78 Financial Institutions Reform, Recovery, and Enforcement Act
Rule 34(a), 66 (FIRREA), 255, 275
Rule 35, 76 Financial projections, 231-34, 268-69, 310
Rule 35(b), 76 Financial statements, reliability of, 13940
Rule 37, 50-51, 52, 56, 58-59, 77 Fixed costs
Rule 37(e), 50, 52, 53, 55, 56, 57, 58-59, 68 in avoided cost estimates, 218, 219, 246
Rule 37(f), 66 in contract damages, 369, 370
Rule 45, 66, 78 loss recovery period and, 271
Federal Rules of Evidence (FRE) nonattributable, 345
admissible evidence, 29, 30-33, 126, 251, 312 offsetting in unjust enrichment measurement
data, 141, 142, 260-61 conflicting judicial opinions on, 338, 384, 385, 391-97
expert gatekeeping, 125-26 controversy over, 340-42, 403
expert testimony, 29-30, 76, 87, 126-27, 152 definitions, 341, 369
hearsay, 30-33 nonattributable, 345
‘ipse dixit” exclusion, 136 in Restatement (Third), 338
lost profits analysis and, 224 in patent damages, 370
privilege, 67 in profit measurement, 343
trial progress, 26-27 term usage, 340—42, 369
Rule 104(a), 126 Florida case law
Rule 502, 67 expert qualifications, 128, 129
Rule 502(d), 67 reasonable certainty requirement, 103
Rule 611, 26-27 risk-adjusted discount rate, 295
Rule 701, 33 Forecasts, financial, 231-32, 233, 234, 269
Rule 702, 33, 70, 76, 125-27, 136, 260-61 Forensic, defined, 221
Rule 702(b), 127 Forensic accounting, defined, 307
Rule 702(d), 127 Forensic evidence, 307-17
Rule 703, 137, 141, 142, 260-61, 312 admissibility of, 312-13
Rule 803(6), 31 case studies, 313-17
Rule 803(17), 32 conditions requiring additional, 308-9
Rule 804(b), 32 defined, 307
Rule 1006, 33 trial outcomes affected by, 309-12
Federal Trade Commission (FTC) Forensic services, computer, 63, 64, 65, 69-70, 72
actions, 378, 379, 396 Forensic services, financial
causation standards, 432, 437-38 defined, 221

gross disgorgement claims, 427-39, 440-41 professional standards for, 7, 9, 10, 222-23
consumer redress, 433, 434, 435 roles and responsibilities of experts, 199, 307-8, 309
counter-restitution and, 440 Foreseeability of litigation, 41-42
measures of disgorgement, 439 Foreseeability of losses, 191, 192-93, 242

number of claims filed, 430, 439 Fraud

outlaws, 437 counter-restitution and, 355, 424-26
range of rewards, 430, 431 damage claims and, 187-88
remedies, 409, 429, 431-33, 438 failure to detect, 168

scope of claims, 437-38, 439, 440 gross disgorgement cases, 424-26

venue shopping, 430-31 professional standards regarding, 223

wider application of approach, 439 Fraud detection provision, 168, 175
implied jurisdiction in equity and, 430 FRE. See Federal Rules of Evidence

mandate of, 437, 440 “Fruits of the advantage,” 343, 362, 398, 412-13
Financial experts FTC. See Federal Trade Commission
CPAs (See Certified Public Accountants) FTC Act, 431, 432, 433
depositions of, 80-87 Full-absorption approach to measuring unjust enrichment

anticipating cross-examination, 87
deciding whether to take, 80-81
motions to exclude, 81-82
preparing expert witnesses, 85, 87
presenting expert witnesses, 86-87
questioning scenario, 82-85

ESI discovery assistance, 71-72

lost profits analysis planning, 199, 200

motions to exclude (See Motions to exclude financial experts)

non-CPA, 10-11
qualifications of, 127-32
deciding whether to challenge, 132

experience in accounting, finance, or economics, 127-29

experience in damage calculations, 131

experience in plaintiff’'s industry, 129-31, 219

financial experience, 129
in relation to amount at stake, 132

allocation of fixed costs in, 370
analysis, 334-35, 400-401
attributable expenses in, 342
but-for test and, 400
circuit courts divided over, 391-97, 412, 414
defendant’s overhead expenses and, 385, 387, 397
discretion and, 402
Emergency Assistance Standard and, 339, 372
inconsistent remedy measurement and, 384, 385
vs. incremental income approach, 398-402, 403
National Brake paradox in, 334-35, 337, 366
“profit” definition and, 343

profit vs. advantage, 412-14
Restatements, 398-99

Future lost profits. See Discounting future lost profits
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Gatekeeping, expert, 121-23, 125
Geiger, Judge, 334, 415
General damages, 100, 192-93
General hearsay, 313
General Standards (AICPA), 222
Georgia case law
reasonable certainty requirement, 104-5
Going concern value, 265
Gordon growth model, 272-73
Gross disgorgement
cases, 424-39
fraud, 424-26
FTC claims, 427-39, 440-41
outlaws, 426-27
trespass to precious minerals or resources, 424
for conversion of personal property, 419, 421, 424, 427
by default, 419, 421-27
FTC claims, 427-39, 440-41
consumer redress, 433, 434, 435
counter-restitution, 440
measures of disgorgement, 439
number of claims filed, 430, 439
outlaws, 437
range of rewards, 430, 431
remedies, 409, 429, 431-33, 438
scope of claims, 437-38, 439, 440
venue shopping, 430-31
wider application of approach, 439
atlaw, 419
as matter of law, 440
term usage regarding, 412, 435-36
for trespass to minerals, 424, 427
Gross negligence, 52, 54, 56, 57-58
Growth rate projections
compound annual growth rate, 24041
Gordon growth model, 272-73
high and stable growth periods, 24445
historical growth as indicator of future, 23941
Grupo analysis, 373, 379, 402, 404, 428, 432
Guideline companies, 96-97, 210-13, 236

Hammer clause, 179
Hand, Judge
apportionment, 368
counter-restitution, 420, 422
unjust enrichment and defendant’s overhead, 381, 382-84, 385-86,
388, 389, 399
Hearing on the merits, 26, 27
Hearsay evidence, 30-33, 312-13
Hearsay rule, exceptions to, 31-33, 313
Hindsight in discounting future profits, 287-88
Historical information
in avoided cost estimation, 246
lost profit projection and, 23841, 252
Holmes, Justice, 390
Hostile witness, 27
Human resources policies and practices, 175-76

Immunity, 77-78
Implied jurisdiction, doctrine of, 427
Implied jurisdiction in equity
discretion and, 402
in federal agency claims, 340, 373, 377, 380, 427, 429, 430
historical remedies based on, 349, 428
Implied statutory jurisdiction, 339, 340, 375, 429, 432
Income taxes
in lost profits vs. lost business value claims, 270-71
offset credit for, 386, 389, 403
in unjust enrichment measurement, 345-46
Incremental expenses, 202, 269

Incremental income approach in measuring contract breach remedies,

369
Incremental income approach in measuring unjust enrichment
analysis, 334-35, 400-401
attributable expenses, 342
circuit courts divided over, 391-97, 412, 414
discretion, 402
Emergency Assistance Standard and, 372
fixed costs in, 341
vs. full-absorption approach, 398-402, 403
National Brake paradox in, 337
overhead expenses and, 385, 387
in patent infringement claims, 371
profit vs. advantage in, 412-14
Restatements, 398-99
variations of, 364
Indemnity
in fraud cases, 426
standard for measuring, 420, 440
unjust enrichment measurement and, 351, 352, 354, 357, 368, 408,
415-16, 417
Independence of attest services, 9
Industry benchmarks, 211, 235, 258-59
Industry information
as evidence, 258-60
in lost profit determination, 246-47
Infringing compensation, 345
Infringing expenses, 345, 352, 356-58
Inherent authority and ESI-related spoliation, 58-59
Initial disclosures, 23-24
Injunctive relief
counter-restitution and, 411, 415
in gross disgorgement claims, 427, 428, 429, 430, 431, 433, 435
in unjust enrichment claims, 329, 347, 348-49, 350, 353, 372-73
Insurance
business interruption coverage, 187, 190-91
cyber exposure risk, 163
professional liability, 163, 179-80, 183-84
Intangible assets, 333, 407-8, 424
Integrity and objectivity standard, 9
Intellectual property, value of, 364
Intellectual property litigation
determining damages for, 188-90
measuring unjust enrichment in
case law, 348
copyright damages, 348, 364, 392
counter-restitution, 411, 415, 420, 424
patent damages, 364, 365, 366, 370-71, 384, 392
19th-century monetary remedies, 348, 402, 411, 440
patent rights (See Patent litigation)
trademark infringement claims, 188, 189-90, 365
Intelligent and probable estimate standard, 110
Intentional conduct, remedies for, 57-58
Intentional torts, 188
Interest, defined, 282
Interest rate
defined, 282
in lost profits damages, 282, 291

International Code of Ethics for Professional Accountants (International

Ethics Standards Board for Accountants), 178
International Ethics Standards Board for Accountants, 178
Interrogatories, 19, 20, 49
Investigation engagements, 7, 222, 223
Iowa case law
reasonable certainty requirement, 104
risk-adjusted discount rate, 299

‘Ipse dixit” exclusion, 136-37

IRS Revenue Ruling 59-60, 266
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Jackson, Justice, 398
Judges, discretion of, 327-28, 338
Judicial immunity, 171, 181, 182, 183
Judiciary Act (1789), 340, 374
Jurisdiction

discovery rules and, 75

diversity, 17

expert gatekeeping by, 125

federal, 17

implied, 427

implied statutory, 340, 429, 432
Jurisdiction in equity, 339. See also Implied jurisdiction in equity
Jury trials, 26, 28, 127

Kansas case law
risk-adjusted discount rate, 297
Known or knowable information
in business valuation, 266, 274, 275
ex ante approach and, 287
Kull, Andrew, 372, 411, 426

Lanham Act, 189, 363, 413
Law of large numbers, 244
Lawsuit initiation, 16-19
Laycock, Douglas, 328
Leading questions, 27
Learned treatises, 32
Legacy software, 64
Lewis, W. Cris, 139-40

Liability, professional. See Professional liability insurance; Professional

liability risk management
License complaints, 164
Litigation engagements, 7, 221, 222, 223
Litigation hold practices, 52, 54, 64
Litigation support vendors, 64, 65, 67, 68
Loss period
in before-and-after method, 253
determining length of, 272
end date, 206, 274
expert assumptions about length of, 152-54
in lost profits analysis, 200, 205-7
multiple loss periods, 206
plaintiff’s or defendant’s experience after, 253
post-breach events and, 274-75
start date, 205-6, 274
Lost asset value, 116-17
Lost business value claims
compared to lost profits claims, 268-77
deductibility of expenses, 269-70
discount rates, 273-74
effect of income taxes, 270-71
management-prepared projections, 268-69
mitigation, 275-76
post-breach events, 274-75
summary of differences, 277
wrongdoer rule, 268
considerations in making, 267-68
definition of value in, 266-67
goal of, 268
recovering both lost business value and lost profits, 276-77
situations warranting, 265, 266, 271, 276
Lost business value damages, estimating
calculation of, 271-72, 275, 286-87
discount rates in, 273-74
fair market value, 267, 272
financial forecasts and projections in, 268-69
measure of award for, 265, 271
taxable income and, 271
value definitions and standards, 265, 266—67
Lost market share method, 237-38

Lost profits, future. See Discounting future lost profits; Lost profits,

projecting

Lost profits, projecting, 231-47

difficult-to-quantify risks in, 98-99
factors considered in, 232-34, 244-46
financial forecasts and projections in, 231-33, 268-69
ordinary business projections, 242-44, 247, 254
forensic evidence supporting, 309, 310, 311-12
historical information in, 238-42
as iterative process, 233
methods for, 233-38
before-and-after method, 208, 209-10, 234-35, 252, 253
lost market share method, 237-38
sales projection method, 208, 214-15, 237, 252
yardstick method, 208, 210-13, 235-37
post-litigation projections, 244
projecting expenses, 246

Lost profits analysis, 199-227. See also Lost profits damages, estimating

components of, 201
considerations in
discount rates, 274, 282
loss period issues, 200, 205-7
mitigation, 220
overhead and depreciation, 269
overview of, 207-8, 224-25
taxable income, 270-71
contexts for
investigation, 8, 222
litigation, 7, 221
credibility of, 201, 205, 207
developing skills in, 200, 224
elements requiring analysis, 202-5
estimating avoided costs in, 201, 217-20
estimating lost revenue in, 201, 207-17 (See also Lost profits,
projecting)
before-and-after method, 208, 209-10, 234-35, 252, 253
considerations, 207-8
lost market share method, 237-38
market model, 208, 215-16
methodology decisions, 207, 208-9
other methods, 216-17
reasonable certainty in, 207
sales projection method, 208, 214-15
yardstick method, 208, 210-13, 235-37
ex post approach in, 275, 286-87
overview of, 199-200, 201-2, 231
planning, 200, 201-5
professional standards and tools for, 7-9, 200, 221-24
reasonable certainty requirement for, 205, 207
sample analysis, 22627

Lost profits claims

case types, 187-91
civil claims, 163
contracts, 187, 190
criminal charges and, 163
intellectual property litigation, 187, 188-90
malpractice, 164-65
maritime claims, 187, 190
torts, 187-88, 267
common elements of, 191-95
foreseeability, 191, 192-93
mitigation, 195-96
proximate cause, 191-92
reasonable certainty, 191, 194-95
compared to lost business value claims, 268-77
deductibility of expenses, 269-70
discount rates, 273-74
effect of income taxes, 270-71
management-prepared projections, 26869
mitigation, 275-76
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post-breach events, 274-75
summary of differences, 277
wrongdoer rule, 268
considerations in making, 267-68
cost of, 80-81
evidence supporting (See Evidence; Forensic evidence)
goal of, 206, 268
intellectual property damages, 188-89
reasonable certainty requirement in (See Reasonable certainty
requirement)
“reasonably foreseeable,” 4142
recovering both lost profits and lost business value, 276-77
scheduling orders, 17, 18-19, 123
situations warranting, 265, 266, 276
vs. unjust enrichment claims, 336
Lost profits damages
but-for theory of, 208
consequential, 100, 192, 193
defined, 189, 201, 231
estimating (See Lost profits analysis)
general, 100, 192-93
litigation (See Lost profits claims)
vs. lost royalties, 188-89
past vs. future, 281
range of, 99-101
Lost profits damages, estimating
computation parameters for, 182-83
court’s confidence in accuracy of, 95-101, 194, 205
difficult-to-quantify risks in plaintiff projections, 98-99
plaintiff track record, 97-98
range of lost profits, 99-101
verifiable data supporting, 95-97
discounting future lost profits (See Discounting future lost profits)
lack of reporting standards for, 9
lost profits analysis in (See Lost profits analysis)
lost profits projection in (See Lost profits, projecting)
professional liability in (See Professional liability risk management)
professional standards for, 7-9, 221-23
reasonable certainty requirement for (See Reasonable certainty
requirement)
Lost revenues, estimating, 207-17
before-and-after method, 208, 209-10, 234-35, 252, 253
considerations in, 207-8
lost market share method, 237-38
in lost profits analysis, 201
market model in, 208, 215-16
methodology decisions, 208-9
mitigation and, 220
other methods, 216-17
reasonable certainty in, 207
sales projection method, 208, 214-15
yardstick method, 208, 210-13
Lost royalties, 188-89
Lost volume sellers, 195
Louisiana case law
reasonable certainty requirement, 115
risk-free discount rate, 293-94

Malpractice cases against valuation experts, 164—65
Maltina rule of thumb, 393, 397, 400-401
Margolis, Stephen, 366
Maritime claims and law, 187, 190, 195
Market demand, 257-58
Market model, 208, 215-16, 258
Market share analysis, 257
Marketing, risk management and, 167-68
Martin, Judge, 386-87, 388, 422
Maryland case law

offsets for fixed cost allocations, 395

Massachusetts case law
expert discovery rules, 48-49
income taxes, 270
incremental income approach, 392
Massachusetts Rules of Civil Procedure, 48-49
Material breach, 93
Matters of law, 283, 284, 302
McCorkle, C. R., 353
McCormick, Charles T., 92, 95-96, 111
Medicare, 77
Metadata, 63, 71
Methodology of experts, 132-37
credibility of, 256
failure to explain, 136-37
failure to understand, 135-36
failure to use accepted methodology, 132-34
justifying reliance on, 176
misuse of accepted methods, 134
Michigan case law
risk-free discount rate, 293
Minnesota case law
judicial immunity, 182
offset credit for fixed costs, 396
Misrepresentation, damage claims for, 187-88
Missouri case law
expert gatekeeping procedures, 126
Mitigation
damages for costs of, 276
in lost business value claims, 275-76
in lost profits claims, 195-96, 220, 275-76
Mitigation rule, 195-96
Monetary remedies in equity
accounting in equity and, 326
anti-netting doctrine as genetic marker for, 409-10
counter-restitution for (See Counter-restitution for monetary remedies
in equity)
equitable remedies excluded by, 327
in federal agency claims, 428, 430, 431, 432
goals of, 361
in 19th-century IP case opinions, 402, 411, 440
overview of, 323
unjust enrichment (See Unjust enrichment)
Money, time value of, 281, 282
Montana case law
reasonable certainty requirement, 104
Moral fault of defendant, 106-11
Motions to exclude expert testimony, 132-58
assumptions in
based on disputed facts, 151-52
grounds for exclusion, 146-51
regarding length of loss period, 152-54
sanctions for unsupported assumptions, 154-55
challenging, 158
cost of, 158
data considerations in, 137-45
“cherry-picked” data, 14445
client-supplied data, 14042
data problems caused by opposing party, 144
data reliability, 137-40
data verification, 138, 140-41, 142-43
sanctions for relying on improper data, 145
expert gatekeeping and, 121-23, 125
federal practice results, 82
federal standard for, 81-82
forecasts and projections as targets of, 232-33
methodology considerations in
failure to deal with inconsistent facts, 155-58
failure to explain, 136-37
failure to understand, 135-36
failure to use accepted methodology, 132-34
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failure to use forensic evidence, 309-11 income taxes and, 345-46, 386, 389, 403
inappropriate discount rate choices and, 303 in intellectual property claims, 348, 364, 370-71
loss period determination, 206 legal relevance, 336-38
misuse of accepted methods, 134 in Restatement (Third), 338
Rule 702 (FRE), 125-27 willfulness of defendant and, 389-90
Motions to exclude financial experts, 121-32 Willie Sutton Theory and, 336
expert gatekeeping and, 121-23, 125
expert qualifications in, 127-32 PACER (Public Access to Court Electronic Records), 169
deciding whether to challenge, 132 Palmer, George, 351, 361, 417-18, 439
experience in accounting, finance, or economics, 127-29 Party depositions, 21
experience in damage calculations, 131 Past lost profits, 281
experience in plaintiff’s industry, 129-31 Patent damages, goal of, 370
financial experience, 129 Patent law, 347
in relation to amount at stake, 132 Patent litigation
factors to consider in, 123-24 determining damages in, 188-89, 215, 37071
Rule 702 and, 125-27 the Doctrine in, 329
lost profits defined for, 201
National Association of Forensic Economics, 10 mitigation defense in, 220
National Brake paradox, 334-35, 337, 366, 392, 393, 401 unjust enrichment measurement in, 364, 365, 366, 370-71, 384, 392
Nebraska case law Pennsylvania case law, 182, 390, 426
reasonable certainty requirement, 105 Personal injury tort claims, 188
yardstick approach, 212 Plaintiff
Negative enrichment claims, 362, 413 damage suffered by, 101-6
Negative information, misappropriation of, 333 track record of, 97-98
Negligence, professional Posner, Judge
avoiding allegations of (See Professional liability risk management) on discount rate adjustment, 302-3
court actions for, 164-65, 188 on experts’ failure to deal with inconsistent facts, 157
duty to mitigate and, 195-96 on experts’ failure to understand methodology, 135
ESOP valuation and, 165, 180, 183-84 on incremental income approach, 369
privity defense, 178 on offset credit for fixed overhead costs, 396
spoliation of evidence and, 43, 45, 52, 54, 55, 56, 57-58 on reasonable certainty requirement, 99
statutes of limitations, 164 on rules vs. standards, 118
witness immunity doctrine and, 182 Post-judgment interest, 282
Net opinion, 311 Prejudgment interest, 282
Nevada case law Prejudice, spoliation of evidence and, 4041, 44, 46, 56-57
expert gatekeeping procedures, 126 Presentations, archiving, 167
New business rule, 242 Preservation notice or letter, 64
New businesses, projecting lost profits for, 194-95, 242 Privilege
New Jersey case law ESI disclosure and, 67-68
forensic evidence, 311 overview of, 23
judicial immunity, 181 preserving, 177-78
New York case law Privity defense, 178
forensic evidence, 310 Professional association findings, 164
infringing expenses, 358 Professional liability insurance
reasonable certainty requirement, 113 carrier distinctions, 179, 183-84
risk-free discount rate, 293 “claims made” forms, 179-80, 183
NOCLAR (noncompliance with laws and regulations), 178 risk mitigation and, 163
Nominal dollars, 288 Professional liability risk management, 163-84
Nonattest services, 9 client acquisition and acceptance, 165-70
North Carolina case law complaint filings, 164
risk-adjusted discount rate, 299 formalizing engagements, 170-75
Notice of Deposition, 78 negligence malpractice cases (See under Negligence, professional)
“Notice pleadings,” 16-17 overview of, 163-65
performing work, 175-80
Offsetting allocated overhead. See under Unjust enrichment, measuring critique of opposing experts, 177
Offsetting defendant’s overhead. See Overhead of defendant, offsetting depositions and testimony, 178-79
Ohio case law insuring the risk, 179-80
reinvestment discount rate, 300 justifying reliance on methods, 176
Opportunity cost adjustment, 326 preserving data, confidentiality, and/or privilege, 177-78
Oregon case law relying on client direction, 176
offsets for fixed cost allocations, 395 staff qualifications, 175-76
Outlaws, 426-27 professional liability insurance, 163, 179-80, 183
Overhead expenses, deductibility of, 269 valuation cases, 180-84
Overhead of defendant, offsetting Professional standards
attributable expenses in, 342-43, 345 breach of, 164
in breach of contract claims, 369-70 for client confidentiality, 178
controversy over, 340-42, 403 for CPAs, 7-9
conflicting judicial opinions, 338, 384, 385, 391-97 for lost profits analysis, 7-9, 221-23
exclusions from, 400 for non-CPA financial experts, 10-11

in federal agency claims, 372-80, 404
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Profit
vs. advantage, 362, 412-14
Americanization of, 360-68
apportionment, 366—68
but-for analysis, 363-66
fixed cost allocations and, 393
lack of literal measure in unjust enrichment, 401
secret, 355, 416-17, 425
sub rosa distributions of, 346
term usage, 343-47, 403
Projected growth rate, 239
Projections, financial, 231-34, 268-69, 310
Property damage, 188
Property law, 352-53, 424
Proportionality, 53, 66
Proximate cause, 191-92
Public Access to Court Electronic Records (PACER), 169
Punitive remedies
allocated overhead and, 338, 395, 399, 414
counter-restitution and, 419, 440-41
disgorgement and, 414, 423, 436
in equity, 380, 432, 435, 436-37
for federal agency claims, 373, 380, 430, 432, 434, 435, 440-41
history of, 379

Quasi-trustees, defendants as, 349-50, 360, 403, 415-17
“Quick peek” agreement, 67

Racketeer Influences and Corrupt Organizations (RICO) statute, 434
Rate of return, 282, 285
Rate of return, safe, 284, 286
Ratio analyses, 219, 239
Real dollars, 288
Reasonable certainty, 95
Reasonable certainty requirement, 91-118
claim foundations and, 251
competing concerns, 93-94
court considerations, 92, 94-118
alternative compensation methods, 115-18
amount at stake, 114-15
best available evidence of lost profits, 111-13
blameworthiness or moral fault of defendant, 106-11
certainty that some damages were suffered, 101-6
confidence in estimate accuracy, 95-101, 194, 205
for data, 145
estimate precision and, 205
forensic evidence and, 307
in lost revenues estimates, 207
for new and established businesses, 194-95, 242
overview of, 91-93

lost profits (See Lost profits analysis; Lost profits damages,
estimating)
vs. remedies in equity, 323, 330, 351
restitution or reliance damages, 267
Remedies in equity (equitable remedies), 323-30
advantages of, 323-24
basis of, 325-27
causation in, 325-26
decline in familiarity, 329-30
defined, 324
disadvantages of, 324
discretion and limited jurisdiction for, 327-29, 338
exemplary, 432
FTC gross disgorgement claims
consumer redress, 433, 434, 435
counter-restitution and, 440
measures of disgorgement, 439
number of claims filed, 430, 439
outlaws, 437
range of rewards, 430, 431
remedies, 409, 429, 431-33, 438
scope of claims, 437-38, 439, 440
venue shopping, 430-31
wider application of approach, 439
history and development of, 349
mischaracterization of, 431
monetary
accounting in equity and, 326
anti-netting doctrine as genetic marker for, 409-10
corporate litigation and, 407
counter-restitution for (See Counter-restitution for monetary
remedies in equity)
equitable remedies excluded by, 327
in federal agency claims, 428, 430, 431, 432
goals of, 361
in 19th-century IP case opinions, 402, 411, 440
overview of, 323
unjust enrichment (See Unjust enrichment)
mutually exclusive, 327
punitive, 380, 432, 435, 436-37, 44041
vs. remedies at law, 323, 330, 351
rescission, 330, 352
specific restitution, 330, 351, 352, 353
subrogation, 330
terminology of, 329-30
unjust enrichment and, 323-27, 339
Removal procedure, 17
Rental value, 117
Requests for admissions, 19, 21
Requests for production of documents, 19, 20

recommended flexible standard, 118 Rescission
Reasonableness requirement for ESI preservation, 51, 53 counter-restitution and, 351, 417-18
Recovery, theories of, 165, 207, 276 property law and, 352

remedies in equity and, 330, 352
Restatement of Agency, 350, 425
Restatement (Second) of Agency, 352, 416
Restatement (First) of Restitution and Unjust Enrichment
“benefit” usage, 343
counter-restitution, 351-52, 408, 416, 419-20, 422-23, 424, 425
“disgorgement” usage, 412
fraud, 425
infringing expenses, 357
lack of FTC and CFTC citations, 439
offset credit and, 383
profit definition, 361
“restitution” usage, 411-12
tortious interference, 370
Restatement (Third) of Restitution and Unjust Enrichment
“benefit” usage, 343, 344
but-for analysis, 364, 366

Reference Guide on Estimation of Economic Damages (Federal Judicial
Center), 137
Referrals, 174
Refund, term usage, 436
Regression analysis
in avoided cost estimates, 219
in lost profits determination, 242
in overhead allocation, 392
Reimbursement, term usage, 436
Reinvestment rates, 283, 284-85, 286
case law, 291, 300
Relevant evidence, 29, 40, 66
Reliance damages, 117-18
Remedies at law (legal remedies). See also Compensation
expectation damages, 267
judges” discretion regarding, 328
lost business value (See Lost business value claims)
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counter-restitution, 352, 355, 356, 408, 410, 420, 424, 425 Software
disgorgement, 340, 399, 414 data culling, 66
the Doctrine, 328 legacy, 64
fraud, 424, 425 technology-assisted review, 66, 68
infringement incentives, 361, 398, 401 South Dakota case law
lack of FTC and CFTC citations, 439 risk-adjusted discount rate, 292, 300
measurement approaches, 338, 401 Special (consequential) damages, 100, 192, 193
offset credit, 387, 390, 396, 399, 403 Specific restitution, 330, 351, 352, 353
profit definition, 361 Specific-cost line-item analyses, 219
“restitution” usage, 330, 339, 412, 435 Spoliation of evidence
tortious interference, 370 defined, 37, 38
unjust enrichment in equity, 350 ESI-related issues, 49-60
“unjust enrichment” usage, 339, 412 concerns and obligations of counsel, 59-60
willfulness, 390, 422, 423, 424 custody and control issues, 52
Restatement (Third) of the Law Governing Lawyers, 421-22 duty to preserve, 51, 52, 53
Restatement of Torts, 328, 329, 394, 399 failure to preserve evidence, 55, 68
Restatement of Trusts, 350 federal law governing, 38, 49-51, 55
anti-netting rule, 359, 386 overview of, 37-38, 39, 49-50
infringing compensation, 345 reasonableness requirement, 51, 53
infringing expenses, 356-57 recommendations, 60
Restatement (Second) of Trusts, 357, 415-16 restoration of data, 55-56
Restatement (Third) of Trusts, 359 sanctions and remedies for, 56-59
Restatement (Second) of Unfair Competition, 398-99 written litigation hold, 52, 54
Restitution. See also Counter-restitution for monetary remedies in expert-related issues, 46—49
equity; Unjust enrichment overview of, 37-39
specific, 330, 351, 352, 353 policies informing doctrine of, 39
term usage, 329-30, 339, 411, 435 sanctions for
for tort law claims, 267 curative measures, 56-57
RICO (Racketeer Influences and Corrupt Organizations) statute, 434 elements warranting, 38—43, 44, 4647
Risk, 163, 169, 273. See also Professional liability risk management ESI-specific, 38, 50-51, 55, 56-59
Risk-adjusted rates, 283, 285-86 factors in selecting, 43—46
case law, 291, 292, 294-300 federal law governing, 38, 49-51, 55
Risk-free rates, 283, 284, 286 inherent authority and, 58-59
case law, 291-94, 300 intentional conduct and, 57-58
RIVIO platform, 177-78 state courts” approaches to, 38, 56, 57, 58, 60
Robinson-Patman Act (1936), 310 Spoliators
Rosenthal, Judge, 58 control of evidence, 40
Rounds, Charles, 410, 416, 417 culpability of, 4243, 4647
Rules vs. standards, 118 duty to preserve evidence, 41-42
SSCS No. 1 (Statement on Standards for Consulting Services, No. 1), 8
Safe harbor rule, 50, 51 SSES No. 1 (Statement on Standards for Forensic Services No. 1)
Saffo, Paul, 233 client engagements covered by, 7-8
Sales projection method lost proﬁts analysis and, 221-23
industry and economic data in, 258 Standard costs, 219
in lost revenue estimates, 208, 214-15, 237, 252 Standard of comparison approach, 364-65
Sanctions Standards of value, 266—67
in discovery process, 21 Standards vs. rules, 118
dispositive, 44 State courts
in motions to exclude expert testimony, 145, 154-55 courts at law, 324, 330
for spoliation of evidence courts in equity, 324
curative measures, 56-57 discovery process in, 19, 23, 48-49
elements Warranting, 38-43 ESI spoliation frameworks, 38
ESI-specific, 38, 50-51, 55, 56-59 expert gatekeeping standards, 122
factors in Selecting, 43-46 lawsuit initiation in, 16-17
federal law governing, 38, 49-51, 55 organization of, 16
inherent authority and, 58-59 remedies in equity, 324, 327
intentional conduct and, 57-58 rules of evidence, 251
Scalia, Justice, 432 trial process, 28
Scheduling orders, 17, 18-19, 123 State law. See also specific states
Scheindlin, Judge, 54, 57, 58 assessing risk of court appointments and, 182
SEC. See United States Securities and Exchange Commission client confidentiality and, 178
Secret profits, 355, 416-17, 425 deductibility of expenses and, 270
Securities Enforcement Manual (ABA), 378 lost profits analysis and, 224
Sedona Conference Guidelines, The, 68 State rules of evidence, 251
Sedona Principles, The, 67 State standards of value, 267
Semivariable costs, 218, 219, 246, 269 Statement of Ethical Principles and Principles of Professional Practice
Shareholder dissent cases, fair value in, 266-67 (National Association of Forensic Economics), 10
Snepp, Frank, 357, 380, 426-27 Statements, defined, 30

Statements against interest, 32-33
Statistical methods, 219

592 www.bvresources.com



Index

Statute of limitations, 165, 173, 180, 181
Statutory fair value, 267
Statutory jurisdiction, 339, 340, 375
Stefanchik, John, 431
Stored Communications Act, 52
Story, Justice, 93, 98
Strong, Justice, 362, 413
Sub rosa distributions of profit, 346
Subpoenas
ESI-related, 65, 66
insurance coverage-related, 179
for testifying experts, 78
Subrogation, 330
Summary of business records, 33

Tax law, fair market value standard and, 266
Taxes. See Income taxes
Technology-assisted review (TAR), 66, 68, 70
Terminal value, 272-73
Testifying experts. See Experts, testifying
Texas case law

counter-restitution, 421

discount rates, 300

the Doctrine, 328

exclusion of financial experts, 129, 147

reasonable certainty requirement, 106
Theories of recovery, 165, 207, 276
Theory of lost profits damages, 208
Theory of valuation, 181
Time value of money, 281, 282, 283, 286-87
Tortious interference, 188, 370
Torts

defined, 187

FTC claims and, 437-38

intentional, 188

lost business value damages, 266

lost profits damages, 187-88, 206, 266, 267
Total equity, 418
Trade secret claims, 364, 365
Trademark infringement claims, 188, 189-90, 365
Transaction costs, 425-26
Trespass to timber or minerals, 353, 424, 427
Trial date, discount rates and, 286-87
Trial depositions, 79
Trial judge

apportionment by, 381

expert gatekeeping responsibilities, 121, 122-23
Trial process, 26-28
Trier of fact, 284
Trust law

counter-restitution and, 408, 415, 420

law of restitution influenced by, 409, 440

but-for analysis, 364
vs. damages at law, 400
emergency assistance, 420-21
federal agency claims, 373-74, 375, 379, 380, 409
gross disgorgement remedies, 409, 428, 432, 435
full-absorption approach, 334, 335, 338, 342, 412
inconsistency in, 381-89
intentional infringement, 368
offset credit, 392-93, 418, 422
yardstick method, 213
United States Court of Appeals for the 3rd Circuit
breach of contract remedy measurement, 370
expert assumptions, 146
expert qualifications, 127-28
lost profits vs. lost business value, 266
offset credit, 393-94
sanctions/remedies for ESI spoliation, 58
unjust enrichment measurement, 379-80
United States Court of Appeals for the 4th Circuit
expert assumptions, 145-47, 154
experts’ handling of inconsistent facts, 157
offset credit, 394-95
United States Court of Appeals for the 5th Circuit
expert methodology, 134
expert qualifications, 128, 129
incremental income approach, 412
infringement and patent value, 364
lost profits in trademark infringement cases, 190
offset credit, 395
risk-adjusted discount rate, 295
risk-free discount rate, 292
unjust enrichment measurement, 378
United States Court of Appeals for the 6th Circuit
but-for analysis, 366
expert assumptions, 146
federal agency claims, 374, 436
offset credit, 395-96, 419
risk-free discount rate, 292
United States Court of Appeals for the 7th Circuit, 350, 365
appellate review of discount rate, 302
Daubert challenges based on discount rate selection, 303
expert methodology, 133
incremental income approach, 412
lost business value, 266
offset credit, 396
reasonable certainty requirement, 97
risk-adjusted discount rate, 296, 3034
unjust enrichment vs. damages claims, 400
United States Court of Appeals for the 8th Circuit
fixed overhead, 384
forensic evidence, 309, 310
loss period, 272

unjust enrichment measurement influenced by, 359, 402, 415, 440 offset credit, 385, 396

Unfair competition, 187
Uniform Commercial Code, 195
Uniform Trust Code, 416
United States Bankruptcy Court, 15
United States Court of Appeals for the 1st Circuit
expert assumptions, 147
offset credit, 392
trade and industry data, 260
unjust enrichment measurement, 337, 412
United States Court of Appeals for the 2nd Circuit
apportionment, 430
counter-restitution, 353, 354
Emergency Assistance Standard, 371-72
implied jurisdiction, 428
reasonable certainty requirement, 113
unjust enrichment measurement

profit-related language, 343
risk-adjusted discount rate, 300
risk-free discount rate, 292
willfulness, 390, 423

United States Court of Appeals for the 9th Circuit
breach of contract remedy measurement, 370
experts’ handling of inconsistent facts, 157
federal agency claims, 374, 377, 431-32, 433, 437-38
full-absorption approach, 401, 412
offset credit, 397, 419
willfulness, 389, 423

United States Court of Appeals for the 10th Circuit
expert gatekeeping, 124
federal agency claims, 435
offset credit, 397
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United States Court of Appeals for the 11th Circuit
expert methodology, 136
federal agency claims, 431, 438, 439
incremental income approach, 412
offset credit, 397
unjust enrichment measurement, 378
United States Court of Appeals for the Federal Circuit
in court system structure, 15
duty to preserve, 41-42
income tax deductibility, 345-46
infringement incentives, 401
intentional conduct remedies, 58
market share analysis, 257
post-breach events, 275
RICO remedies, 434
risk-adjusted discount rate, 294
unjust enrichment measurement
incremental income approach, 371
offset credit, 389, 396, 397, 399, 403, 418
United States Court of Federal Claims
risk-adjusted discount rate, 297
United States court system. See Court system, U.S.
United States Securities and Exchange Commission (SEC), 353, 372, 374,
375,376, 377, 378, 425, 429, 430
United States Supreme Court
accounting in equity, 360
apportionment, 366, 381
counter-restitution, 421
disgorgement by default, 421
expert gatekeeping, 121-22
federal agency claims, 375-76, 380, 408-9, 427, 429
in federal court hierarchy, 16
hindsight in discounting future profits, 287
implied jurisdiction in equity, 340, 349
income taxes, 270
incremental vs. full-absorption approaches, 398
infringement incentives, 361-62
lost profits damages in maritime law, 190
negative enrichment, 362, 413
outlaws, 426
profit-related language, 343, 361-62, 398, 413
reasonable certainty requirement, 101, 108
remedies in equity, 408, 439
rules of evidence, 70
unjust enrichment in equity
anti-netting rule, 359, 386
counter-restitution, 408
court discretion and, 402
defendant as quasi-trustee, 349, 415
implied statutory jurisdiction, 340
intentional infringement, 361-62
wrongdoer rule, 268
Unjust enrichment
annual judgments from claims of, 330
applied to intangible property, 333, 407-8
beyond date of trial, 327
disgorgement and, 340, 353, 361, 378, 379-80
functions of, 327
goals of, 361, 370
history and development of
Americanization of “profit,” 360-68
anti-netting rule, 358-60
counter-restitution, 351-56
defendant as quasi-trustee, 349-50, 360, 403
infringing expenses, 356-58
sources of jurisdiction, 33940
statutory and case law, 34748
intellectual property litigation and, 348, 415, 420
vs. lost profits claims, 336
remedies related to, 339

similarity of claims, 347
sources of jurisdiction for, 339-40
term usage, 330, 33940
Unjust enrichment, measuring
approaches to
full-absorption approach (See Full-absorption approach)
incremental income approach (See Incremental income approach)
paradoxes in, 334-35, 338
trial outcomes affected by, 336, 337
citing case precedent in, 4034
counter-restitution in, 351-56, 402, 403, 408, 418 (See also Counter-
restitution for monetary remedies in equity)
in courts at law vs. courts in equity, 339
defendant’s increased wealth and, 327
Emergency Assistance Standard and, 339, 371-72, 420-21
expense categories excluded from, 345
jurisdictional variation in, 339, 353, 381-89, 391-97
offsetting defendant’s overhead in
attributable expenses in, 342-43, 345
in breach of contract claims, 369-70
conflicting judicial opinions on, 338, 384, 385, 391-97
controversy over, 340-42, 403
exclusions from, 400
in federal agency claims, 372-80, 404
income taxes and, 386, 389, 403
in intellectual property claims, 348, 364, 370-71
legal relevance of, 336
in Restatement (Third), 338
willfulness of defendant and, 389-90
Willie Sutton Theory and, 336
overview of, 333-35, 4024
property law and, 352-53, 424
public policy issues and, 357
rules and procedures for, 349
terminology relating to, 338-47
attributable, 342-43
fixed costs, 340-42, 369
profit, 343-47, 403
unjust enrichment, 330, 339-40
as two-step process, 418

Valuation
of businesses (See Lost business value damages, estimating)
cases, 180-84
engagement letters, 168, 173-75, 182-83
for equitable distribution in divorce, 267
large vs. small firms offering, 165
reports, 164, 165, 168, 169, 188, 198
risk in, 163, 169 (See also Professional liability risk management)
theory of, 181
value definitions/legal standards and, 266
Valuation experts
complaints against, 164
court-appointed, 171, 182, 183
disqualification of, 166, 167, 175
judicial immunity for, 171
in large vs. small firms, 165-66
malpractice cases against, 164-65, 170
qualifications of, 175-76
risk management for (See Professional liability risk management)
Valuation process and methods, 169, 176
Valuation reports
client direction and, 169
faked, 188
litigation over, 164, 165
marketing representation and, 168, 198
Value, definitions of, 266—-67
Value, standard of, 266-67
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Variable costs
in avoided cost estimates, 218, 219, 246
deductibility of, 269
loss recovery period and, 271
Ventura, Jesse, 138
Venue shopping, 430-31
Virginia case law
offsets for fixed cost allocations, 394
reasonable certainty requirement and, 109-10
VS Section 100, 223

WACC (weighted average cost of capital), 274, 285, 298-99
Ward, Peter, 433-34
Washington case law

duty to preserve, 54-55

reasonable certainty requirement, 103

Wiese, Judge, 297

Willful infringement, 388, 389-90, 422, 423, 426
Willie Sutton Theory, 336

Williston, Samuel, 102

Witness conduct, 22-23

Witness immunity doctrine, 182

Work product doctrines, 68, 71, 76

Wrongdoer rule, 94, 107-10, 268, 293

Yardstick method

benchmarks, 235

comparability of guideline company, 96-97, 210-13, 236-37
defined, 210

forensic evidence and, 316

industry and economic data in, 258-59

in lost revenue estimates, 208, 210-13, 235-37

trade and industry data in, 259-60

www.bvresources.com

595



Index of Cases in Volume One

Advanced Bodycare Solutions, LLC v. Thione International, Inc., 214
Allen-Myland, Inc. v. International Business Machines Corp., 390
Alphamed Pharmaceuticals Corp. v. Arriva Pharmaceuticals, Inc., 301
Ambrosini v. Labarraque, 81-82

American Aerial Services, Inc., v. Terex USA, LLC, 142

American Federal Bank, FSB v. United States, 298

American List Corp. v. U.S. News & World Report, Inc., 293

ATA Airlines v. Federal Express Corp., 135

Baldwin Cooke Co. v. Keith Clark, Inc., 337
Beiner Enters., Inc. v. Adam Caldwell, Inc., 301
Bergstrom v. Sears, Roebuck & Co., 336, 337
Bero Motors, Inc. v. General Motors Corporation, 259
Best Payphones, Inc. v. City of New York, 56
BGB Pet Supply, Inc. v. Nutro Products, Inc., 292
Bigelow v. RKO Radio Pictures, Inc., 155

Blythe v. Bell, 301

Brooks v. Conston, 356

Burger King Corp. v. Barnes, 301

Burger King Corp. v. Pilgrim’s Pride Corp., 337

CADCO Inc. v. Fleetwood Enterprises, 310

Callaghan v. Myers, 345, 357, 421

Callery v. United States Insurance Co., 435

Camar Corp. v. Preston Trucking Co., Inc., 258

Cambridge Plating Company v. Napco, Inc., 255

Carter Products, Inc. v. Colgate-Palmolive Co., 394

Carter v. Close, 183

Cayuga Indian Nation v. Pataki, 149

Celebrity Cruises, Inc. v. Essef Corp., 212, 236, 302

Century Distilling Co.v. Continental Drilling Corp, 393

CFTC v. American Metals Exchange Corp., 394

CFTC v. Co Petro Mktg. Group, Inc., 378

Chemipal, Inc. v. Slim-Fast Nutritional Foods International, Inc., 129-30

Children’s Broadcasting Corp. v. Walt Disney Co., 153

Christensen v. Nat'l Brake & Elec. Co., 334, 359-60, 366, 392, 393, 401

CIT Group/Business Credit, Inc. v. Graco Fishing & Rental Tools, Inc.,
142

City Line Joint Venture v. United States, 297

Claar v. Burlington N.R.R., 81

C&O Motors Inc. v. General Motors Corp., 144-45

Cohen & Co. v. Breen, 180

Contemporary Mission, Inc. v. Famous Music Corp., 113

Cooper v. Travelers Indemnity Co. of Illinois, 141

Crosby Steam-Gage & Valve Co. v. Safety-Valve Co., 386

Crystal Semiconductor Corp. v. TriTech Microelectronics Internat’l, Inc.,
257

Da Silva Moore v. Publicis Groupe, 70

DaimlerChrysler Motors Co., LLC v. Manuel, 211

Dairy Queen, Inc. v. Wood, 360

Data General Corp. v. Grumman Sys., 337

Daubert v. Merrell Dow Pharmaceuticals, 70, 81, 82, 87, 121-22, 123, 124,
127,132, 181, 260-61

De Jager Construction, Inc. v. Schleininger, 155

DePalma v. Westland Software House, 270

Dering v. Service Experts Alliance LLC, 144

Duplate Corp. v. Triplex Safety Glass Co., 386

Duro Co. (of Ohio) v. Duro Co. (of New Jersey), 337

Eastern Auto Distributors, Inc. v. Peugeot Motors of America, Inc., 157
eBay Inc. v. MercExchange, 329

Edell v. Edell, 311

E.E. Wooden-Ware Co. v. United States, 421

El Aquila Food Products v. Gruma Corp., 255
Energy Capital Corp. v. United States, 242, 273, 294
Equity Analytics, LLC v. Lundin, 70

Ericsson v. Harris, 259

Estate of Buonamici v. Morici, 180

Fail-Safe, L.L.C. v. A.O. Smith Corp., 295, 299

Fairmont Supply Company v. Hooks Industrial, Inc., 295
Federal Trade Commission v. Febre, 436

Federal Trade Commission v. Figgie International, Inc., 432, 434
Federal Trade Commission v. First Universal Lending, LLC, 52
Federal Trade Commission v. H.N. Singer, Inc., 433

Federal Trade Commission v. Neovi, Inc., 438

Federal Trade Commission v. Stefanchik, 431-32

Federal Trade Commission v. Verity Int’l, Ltd., 439

Feesers Inc. v. Michael Foods Inc., 310

Fifth Third Bank of Western Ohio v. United States, 275

Fishman v. Estate of Wirtz, 296-97

FiTeq Inc. v. Venture Corp., 56

Flexstake, Inc. v. DBI Services, LLC, 301

Flourine on Call, Ltd. v. Fluorogas Ltd., 276-77

Franconia Associates v. United States, 295

Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 365, 389, 390, 397
F.W. Woolworth Co. v. Contemporary Arts, Inc., 398

Garretson v. Clark, 347, 366-67, 411

Gary’s Implement, Inc. v. Bridgeport Tractor Parts, 212

General Electric Co. v. Joiner, 81, 122, 136, 137

Genetically Modified Rice Litigation, In re, 135

George Haiss Mfg. Co. v. Link-Belt Co., 337, 384, 385, 393

Gesoff v. IIC Industries Inc., 243, 244

Glattly v. Air Starter Components, Inc., 217-18, 220

GN Netcom, Inc. v. Plantronics, 55-56, 59

Goodstein Construction Corp. v. City of New York, 268

Gordon Form Lathe Co. v. Ford Motor Co., 395-96

Great American Fidelity Insurance Co. v. Stout Risius Ross, Inc., 183

Grupo, Great-West Life & Annuity Insurance Co. v. Knudson, 428

Grupo Mexicano de Desarollo v. Alliance Bond Fund, Inc., 375, 376, 379,
393, 402, 404, 428, 429, 433, 434, 435

Hadley v. Baxendale, 91, 117, 193

Hamil America, Inc. v. G.F.I., 342-43, 386-89, 393, 422

Hamilton-Brown Shoe Co. v. Wolf Bros. & Co., 396, 402

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 270

Harper House, Inc. v. Thomas Nelson, Inc., 390

Henry Hanger & Display Fixture Corp. of America v. Sel-O-Rak Corp.,
395

Heritage Operating, LP v. Rhine Bros., 209

Holt Atherton Industries, Inc. v. Heine, 106, 232

Home Placement Service v. The Providence Journal Co., 260

Honeywell International, Inc. v. Air Products & Chemicals, Inc., 214,
301

Hoskins Oil Co. v. Equilon Enterprises, LLC, 301

Hsueh v. New York State Dep’t of Fin. Servs., 58

Hynix Semiconductor Inc. v. Rambus, Inc., 58

Isaksen v. Vermont Castings, Inc., 234

James v. MacDonald, 254

Jarvis v. A & M Records, 387

J&B Entertainment v. City of Jackson, Miss., 295
Jonatzke, In re, 301

596

www.bvresources.com



Index of Cases in Volume One

Kairos Scientific, Inc. v. Fish & Richardson, P.C., 295

Kamar Int’l, Inc. v. Russ Berrie & Co., 389, 390, 397

Kay v. First Continental Trading, Inc., 303

Kenford Co. v. County of Erie, 113

Kerstetter v. Commonwealth, 87

Klapmeier v. Cirrus Indus., Inc., 301

Kloots v. American Express Tax & Bus. Services, 180

Knox v. Taylor, 300

Konica Minolta Bus. Solutions, U.S.A., Inc. v. Lowery Corp., 56
Kumbho Tire Co. v. Carmichael, 81, 82, 122

Lambert, In re, 295

Larson Co. v. Wrigley Co., 386, 390, 396

Leisure Time Entertainment v. Global Videos, Inc., 157
LePage’s Inc. v. 3M, 146

Levin Bros. v. Davis Mfg. Co., 384-85, 387, 393

Levine v. Wiss & Co, 181

Libman Co. v. Vining Indus., 337

Lifewise Master Funding v. Telebank, 135

Lithuanian Commerce Corp. v. Sara Lee Hosiery, 149
Living Color Enters. v. New Era Aquaculture Ltd., 55, 56
Loeffel Steel Products, Inc. v. Delta Brands, Inc., 181, 260

Macbeth-Evans Glass Co. v. L. E. Smith, 337

Maltina Corp. v. Cawy Bottling Co., 393, 395, 397, 399, 400401
Mann v. United States, 295

Manufacturers Technologies, Inc. v. Cams, Inc., 390

Marten Transp., Ltd. v. Plattform Advers., Inc., 53

Marzoll v. Marine Harvest US, Inc., 81

Matrix Group Ltd., Inc. v. Rawlings Sporting Goods Co., 272
Matthew Enter. v. Chrysler Grp. LLC, 55, 57

M&G Polymers, USA, LLC v. Carestream Health, Inc., 142, 300
Micron Technology, Inc. v. Rambus, Inc., 41-42, 58
MindGames, Inc. v. Western Publishing Co., 99

Mitchell v. Robert DeMario Jewelry, Inc., 372, 428, 429
Mitchell v. Stonecasters, LLC, 181

Montage Group Ltd. v. Athle-Tech Computer Systems, Inc., 257-58
Moore v. Ashland Chemical, Inc., 82

Mowry v. Whitney, 361, 412

NASDAQ, Inc. v. Exchange Traded Managers Group, LLC, 298
NCRIC, Inc. v. Columbia Hosp. v. Women Med. Ctr., Inc., 301
Nebraska Plastics, Inc. v. Holland Colors Americas, Inc., 309
Nebula Glass International, Inc. v. Reichold, Inc., 252

Nike, Inc. v. Wal-Mart Stores, Inc., 367, 389, 396, 398, 401
Northern Helex Co. v. United States, 294

Oakland California Towel Co. v. Sivils, 269
O’Berry v. Turner, 55

Olson v. Sax, 50

Orozco v. WPV San Jose, LLC, 301

OSF Healthcare System, In the Matter of, 54

Parlour Enterprises Inc. v. The Kirin Group, 259-60

Pastimes, LLC v. Clavin, 181-82

Penn Mart Supermarkets, Inc. v. New Castle Shopping, LLC, 255, 256

Pennzoil v. Texaco, 93

Pension Committee of the University of Montreal Pension Plan v. Banc
of America Securities., 54, 58, 59

People v. Sanchez, 313

Peterka v. Dennis, 182

Pharmanetics, Inc. v. Avantis Pharmaceuticals, Inc., 301

Pharmathene, Inc. v. SIGA Technologies, Inc., 299-300

Phillip M. Adams & Associates, LLC v. Dell, Inc., 50

Platypus Wear, Inc. v. Clarke Modet & Co., 141

Polaroid Corp. v. Eastman Kodak Co., 270

Polo Fashions, Inc. v. Craftex, Inc., 394

Porter v. Warner Holding Co., 348-49, 427, 429, 438

PSKS, Inc. v. Leegin Creative Leather Products, Inc., 272
Purina Mills, LLC v. Less, 292, 293

Q Sales and Leasing, LLC v. Quilt Protection, Inc., 144

Radiologix, Inc. v. Radiology and Nuclear Medicine, LLC, 298
Reinforced Molding Corp. v. General Electric Co., 337
R.EM.A.S,, Inc. v. Mimi So, 301

Rimkus Consulting Group, Inc. v. Cammarata, 53, 58

RMD v. Nitto Americas, 301

Rohrer v. Connelly, 182

Rolls-Royce PLC v. United Technologies, 309-10

Root v. Railway Co., 427

Rossi v. Standard Roofing, Inc., 146

Roulo v. Russ Berrie & Co., 337

Rowe v. DPI, 310

Russell v. Allianze Life Insurance Co. of North America, 311

Sammons v. Colonial Press, Inc., 337, 390

San Joaquin Valley Ins. Auth. v. Gallagher Benefit Servs., 182

Sargon Enterprises, Inc. v. University of Southern California, 216,
237-38

SAS Inst. Inc. v. World Programming Ltd., 301

Schmid v. Milwaukee Tool Corp., 4647

Schnadig Corp. v. Gaines Manufacturing Co., 366, 396

Schonfeld v. Hilliard, 116, 273-74

SEC v. Benson, 376

SEC v. Blatt, 378

SEC v. Blavin, 374, 419

SEC v. Cavanagh, 353, 375, 393, 429, 433

SEC v. First City Fin. Corp., 378, 379

SEC v. First Pac. Bancorp, 377, 378

SEC v. Global Express Capital Real Estate, 378

SEC v. Great Lakes Equities Co., 374

SEC v. Hughes Capital Corp., 376-77

SEC v. JT Wallenbrock & Associates, 419

SEC v. Poirier, 378

SEC v. Texas Gulf Sulphur Co., 428, 430, 435

SEC v. Thomas James Associates, 377

SEC v. United Energy Partners, Inc., 378

Sereboff v. Mid Atlantic Medical Services, Inc., 428

Sheehan v. Daily Racing Form, Inc., 82

Sheldon v. Metro-Goldwyn Pictures Corp., 335, 362, 368, 380, 381-86,
387, 388, 389, 396, 398, 399, 402, 403, 415, 420, 422-23

Siga Technologies, Inc. v. PharmAthene, Inc., 301

Southern National Corp. v. United States, 255

Southern Pacific Communications Co. v. American Telephone & Tele-
graph Co., 154-55

Sterling v. Velsicol Chem. Corp., 82

Stevens v. Gladding, 348, 372, 428

Story Parchment Co. v. Paterson Parchment Paper Co., et al., 108, 268

Stout Risius Ross, LLC v. Aspen Specialty Ins. Co., 183

Structural Polymer Group, Ltd v. Zoltek Corp., 310

SuperValu Inc. v. Associated Grocers, 153

Swierczynski v. Arnold Foods Co., 293, 303

Sys. Development Integration, LLC v. Computer Sciences Corp., 301

Telecomm Technical Services, Inc. v. Siemens Rolm Communications
Inc., 156-57

The University of Colorado Foundation, Inc. v. American Cyanamid
Company, 397

Thoughful Media Group, Inc. v. Ingrouille, 295

360 Mortg. Grp., LLC v. Homebridge Fin. Servs., Inc., 301

Tilghman v. Proctor, 363

Total Clean, LLC v. Cox Smith Matthews Inc., 301

Tractebel Energy Marketing, Inc. v. AEP Power Marketing, Inc., 99-100

Tremaine v. Hitchcock, 392, 398

Tull v. United States, 375-76, 429, 433, 434

United Phosphorous, Ltd. v. Midland Fumigant, Inc., 156

www.bvresources.com 597



The Comprehensive Guide to Economic Damages: Volume One

United States v. Consol. Edison Co. of N.Y., 371-72 Walsh v. Bowers, 183

United States v. Lane Labs-USA, Inc., 394 Washington v. Kellwood, 311

United States v. Raymond, 81, 82 Watts et al. v. Waddle et al., 348

United States v. Snepp, 357, 426-27 Westinghouse Electric & Manufacturing Co. v. Wagner Electric &
United States v. Universal Management Services, Inc, 436, 437 Manufacturing Co., 366-68, 381-82, 389, 398

U.S. Salt, Inc. v. Broken Arrow, Inc., 237 Williams Electronics Games, Inc. v. Garrity, 396

Wye Oak Technology Inc., v. Republic of Iraq, 298

Ventura v. Titan Sports, Inc., 138

Victor Stanley, Inc. v. Creative Pipe, Inc., 59, 60 Yellowpages Photos, Inc. v. YP, LLC, 136

Victory Fireworks & Specialty Co., 337
Zubulake v. UBS Warburg, LLC, 50, 52, 54, 56, 57
ZZ Top v. Chrysler Corp., 397

598 www.bvresources.com



Volume 2 Index







Index

AAPOR (American Association for Public Opinion Research), 305-6
Ability-to-pay debts test for insolvency, 447, 457-58, 470
Acceleration claims, 90
Accessibility guidelines, 322
Accountable care organizations (ACO), 27
Accounting in equity, 524-25
Accounting Standards Codification guidelines, 197
Accounts receivable turnover, 454
Accused sales, 292, 293, 295
ACO (accountable care organizations), 27
Actelion Pharmaceuticals, 59
Actual acceleration, 90
Actual cost method, 78, 80-81, 95
Actual damages. See also Compensatory damages
in copyright cases, 296-97, 298
defined, 118, 343
in trade secret misappropriation cases, 274
in trademark cases, 287-88, 290
Add points, 102
Advanced Web Ranking, 321
Adpvertising Research Foundation (ARF), 306
Advisory Opinions, 53
Agents (fiduciaries)
criteria for, 555-56
definitions of, 556-57
disloyal, 551, 558-64
AICPA (American Institute of Certified Public Accountants), 406, 409,
411
AIG, 602, 616, 623, 667
AIG Claim Study, 667
Akron General Health System (AGHS), 60
AKS. See Anti-Kickback Statute
Alabama case law
counter-restitution, 565
exemplary damages, 526, 543
Alabama Supreme Court, 565, 571
Alaska case law
new business damage claims, 14-15
Alaskan method, 377
Albritton, Judge, 525-26
Alcohol distribution, state regulation of, 141
Alere Inc., 59
“All intangibles,” 104-5
“All-risk” insurance policies, 489-91
Altcoin, 209
Alter-ego analysis, 465-66, 467, 469
Alternative securities, 623-24
Ambulatory payment classifications (APC), 31, 32
American Institute of Architects (AIA), 92
American Institute of Certified Public Accountants (AICPA), 109, 406,
409, 411
Amtrak, 549
Ancillary, defined, 36
Anticipatory profits, 71, 92
Anti-Kickback Statute (AKS)
defined, 36, 42
fair market value determination and, 49-51, 58
intent requirement of, 42, 43
payment for referrals prohibited by, 35
penalty for felony violations of, 42
programs covered by, 42
purpose of, 41, 42, 43
safe harbor exceptions to, 4748, 49-51
scope of, 44, 52
whistleblower settlements under, 59-61
Anti-sandbagging provisions, 663

Antitrust analyses, statistical analysis in, 631
Aon Claim Study, 667, 668
AOREs (areas of responsibility), 102, 103
Apotex, 60
Apportionment
compensation forfeiture and, 565-68
of profits (See Profit apportionment for IP assets)
of royalties, 24648, 252, 330
Apportionment rate, 356
Appraisal vs. arbitration, 510
Aramony, William, 527-31, 540
Arbitration, 510-11
Areas of responsibility (AORs), 102, 103
ARF (Advertising Research Foundation), 306
Arithmetic returns, 617-18
Armed Services Board of Contract Appeals (ASBCA), 79-80
Arriva Medical LLC, 59
Article of manufacture, 260-64
As-built method, 86
As-built schedule, 84-85, 86
As-planned method, 86
Asset approach. See Cost approach
Asset contribution
in profit apportionment, 349-56
questions for assessing, 349-50
survey research and, 352, 353
Asset forfeiture, 572-73
Asset misappropriation, 405
Asset sales, 651, 652
Asset tracing, 429-30
Asset valuation, in insolvency analyses, 449-50
Asset-backed tokens, 210
Assets
biological, 197, 198
cryptocurrency, 207, 211-12, 213, 214-15
current, 452
intangible, 104-5, 270, 330
intellectual property, 221-22, 257-58, 270, 349, 352-54
return on, 350-51
tangible, 330, 343
Association of American Medical Colleges (AAMC), 26-27
Association of Certified Fraud Examiners (ACFE), 405
Astra USA Inc., 531-35
Athenahealth Inc., 60
Attorneys’ fees
calculating, 142
in franchise and dealership litigation, 126, 141-43
in trade secret misappropriation cases, 273, 277
Attributes sampling, 433
Auction draft of transaction agreement, 653-54
Auction process, 651, 652-55
Autocorrelation, 619-20
Automobile dealerships
complexity of, 105-6
dealer-manufacturer relationships, 100-101, 146-48
direct-to-consumer sales model in, 101
facilities costs, 106
financial and operational reporting, 107-8
franchise acquisition, 146
franchise agreements, 100-101, 1034, 105
franchise types, 107
location of, 106-7
market conditions affecting, 152-53
resources for understanding, 108-10
retail automotive market structure, 14647
terminology, 107-8

www.bvresources.com

691



The Comprehensive Guide to Economic Damages: Volume Two

Automobile dealerships, lost profit claims involving. See also Franchise
and dealership claims
circumstances leading to, 99, 100-104
dealership business factors, 105-8
franchise relationship factors, 100-104
franchise agreements, 100-101, 1034, 105
franchise damages, 1014
franchise laws, 101
hypothetical franchise case, 148-49, 150-51, 152, 154-56
lost profit considerations, 104-5
manufacturer decisions cited in, 102-3, 104, 105
notable cases, 103—4
resources, 107, 108-10
Automobile manufacturers
business decisions affecting dealerships, 102-3, 104
dealer-manufacturer relationships, 100-101, 146—48
marketing and branding decisions, 101-3, 104, 106
pricing, 105
product line changes, 103
sell in/out reports, 107
Automotive industry, market conditions affecting, 152-53
Avoided costs
in food service damages calculations, 162
in government contract damages calculations, 68
Avoided/variable cost allocation and analysis, 69-70
Award term contracts, 68

“Back end,” 107
Back pay, 395
Backlinko, 320-21
Balance sheet test for insolvency, 447, 448, 449, 455, 470
Barber, Brad, 618
Base earnings, 370-71
Baseline schedule, 83, 84
Bastiat, Frederic, 150
Beaton, Neil, 10
Before-and-after methodology, 332
Below-market discount rate method, 377
Benchmark (yardstick) approach
in food service lost profits analysis, 162, 163
in profit apportionment, 353-54
in VBC damage claims, 17, 18
Benchmark companies. See Guideline companies
Benchmark data
in automobile dealership profitability analysis, 153
in cannabis industry, 187, 193, 194
in construction claims for disruption, 89
for copyright royalties, 297
for food service industry, 161-62, 163
for M&A earnout payment calculation, 583, 584
for productivity measures of physician practices, 23
for right of publicity claims, 181
Benefit of the bargain (expectancy) damages
in breach of representations and warranties claims, 679-80
defined, 591, 679
function of, 590
in post-acquisition disputes, 590, 591, 592-95
Benford’s Law, 435
Bildman, Lars, 531-35, 540
Billing practices, disloyalty and, 563-64
Biogen Inc., 60
Biological assets, valuing, 197, 198
Bitcoin, 204, 205, 209, 211
Blanket insurance policies, 493-94
Blockchain technology
economic sectors benefiting from, 209
overview of, 203, 204, 205, 207, 208
self-sovereignty principle and, 204
“Blue sky,” 104-5, 107
Bonding capacity impairment, 94-95

“Book of Wisdom,” 244

Brand infringement, 322, 323, 330
Brandeis, Louis, 173-74
Breach of contract
in cannabis lost profits cases, 196
in common-law employment cases, 388-90
in franchise disputes, 119, 120
by government, 71
in post-acquisition disputes, 589-91, 592-95, 596
Breach of covenant, 657
Breach of duty, 119
Breach of fiduciary duty claims, 53949
available remedy categories, 544—47
compensation forfeiture, 545
consequential damages, 517, 518, 529, 530, 545
injunctive relief, 545, 546, 549, 559
lost business value, 545
lost profits damages, 544—45
in personam authority, 546
punitive damages, 518, 526, 531, 541, 542, 546
remedies in equity (See Remedies in equity for breach of fiduciary
duty claims)
based on remedy at law vs. remedy in equity, 547-48, 553-55
causation and burden of proof, 547-49
dual goals of
compensate principal for loss or damages, 517, 518, 524, 530, 540-41
deter further disloyalty by disgorging profit related to breach, 518,
540-41, 542-44, 575
duty to disclose and, 562
egregiousness of, 518
legal malpractice and, 519, 548, 553, 562, 573, 574
notable cases, 519-39, 540
Dennis Kozlowski, 537-39
Ian Gittlitz, 520, 535-37, 540
Lars Bildman, 531-35, 540
Richard Grassgreen, 520-27, 540
similarities among, 520, 537
William Aramony, 527-31, 540
stacked remedies for, 540-44, 576
Breach of representation, 585
Breach of representations and warranties claims, 670-79
calculating damages in, 679-87
issues in, 679
at time of transaction, 680-85
using post-closing information, 685-87
case studies, 669-70
contractual limitations on damages recovery, 674-76
determining whether breach has occurred, 664, 668
frequency of, 667-68
insurance for (See RWI)
interim breaches, 665
nonreliance provisions and contractual limitations on recovery, 670,
674-76
potential bases of recovery, 679-80
principles guiding, 670
RWI coverage disputes, 670, 678-79
sandbagging allegations, 670, 676-78
statutory limitation periods in, 671, 672
survival periods in, 670, 671-74
Bribes, 554, 562
Broken window fallacy, 150
Buffet, Warren, 194
Burger, Chief Justice, 425-26
Business interruption, defined, 478
Business interruption insurance policies
access to damaged property, 501-2
access to records, 503—4
appraisal, 510
arbitration, 510-11
coinsurance, 494-95
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coverage
contingent coverage, 486-87
exclusions in, 490, 491
extra expense coverage, 477, 499-500
fortuity requirement in, 491
limits of, 491-94
property, 485-88, 492-93, 501-2
types of damage covered, 478

coverage triggers, 478-89
acts of civil authorities, 488-89
damage to covered property, 485-88
direct physical damage, 480-85
interruption, 478-80

covered peril, 489-91

examination under oath (EUO), 507-9

extra expense, 477, 499-500

loss valuation, 478

making claims, 500-501

mitigation, 505-6

period of restoration in, 478-79, 495-99, 507

prompt reporting, 501
proof of loss, 506-7
purpose of, 477

Business interruption losses, valuing, 511-14

coverage language governing, 478

factors considered in (See Business interruption insurance policies)

history of business, 511-13

market forces, 513-14

statistical analysis in, 645-47
Business Valuation Update (BVU), 26

But-for analysis. See also Event studies in securities litigation

in antitrust cases, 631
defined, 631

by direct comparison with another unchanged stream, 638
in hypothetical franchise/dealership case, 155-56
by indirect comparison relative to predictions, 638

opportunity cost in, 150

in patent infringement cases, 232, 233, 235
in trade secret misappropriation cases, 274
BVR’s 2010 Guide to Restaurant Valuation, 166

Cadillac, 103
California
case law
event studies, 612-13

foreseeability in construction claims, 94
franchise law and future lost profits, 120

new business damage claims, 6
sandbagging, 677
veil-piercing requirements, 465, 467
marijuana wholesale prices, 193
statutes
right of publicity, 176-77
Cammer factors, 6067, 608, 614
Cannabis
consumable products, 191, 193
legal status of, 189, 190, 191, 192
Cannabis industry
background of, 189-91
black and grey markets in, 189, 197
businesses in
ancillary service providers, 187, 188
early-stage companies, 188, 195
mergers and acquisitions, 194-95

multientity corporate structures, 189, 192-93
federal laws governing, 187, 189, 190, 191

industry resources, 198-99
market dynamics, 189-90
“plant-touching” side of, 188, 191
pricing, 192, 193

production issues, 191-92
profit margins, 193
retail considerations, 191, 193
revenues and projected growth of, 189
risk in, 190-91
state and city laws governing
licensing, 194-95
state taxes, 188, 191

state-mandated reporting requirements, 188

variation among, 189-90, 193
structure of, 188, 192
taxation of, 191, 193
valuation considerations, 194

Cannabis industry, lost profits analysis for, 187-99

causes of potential claims, 196, 197, 198
data gathering process, 187-89
example cases, 197-98

financial performance factors, 191-95
forensic considerations, 196-97
intellectual property and, 195, 196
notable case law, 199

overview of, 187-89

resources, 198-99

Cannabis licenses, valuing, 194-95
Capital adequacy test, 441, 456
Capital inadequacy, 456
Capitalization of earnings, 582
Cardinal change, 91

Carlisle HMA LLC, 55
Carve-outs, 580, 597

Cash flow, defined, 342

Cash flow from operations to current liabilities, 453

Cash flow test for insolvency (ability-to-pay test), 447, 457-58, 470
Cash ratio, 453

Cash sources and uses method, 432
Cash-flow forecast

in cannabis IP valuation, 195
in fraudulent transfer claims, 449-50
in insolvency analysis, 448, 449-50

Catholic Medical Center, 60
Causation

in breach of fiduciary duty cases, 547-49
in construction claims for delay, 85

vs. correlation, 639

in food service claims, 162-63

in franchise claims, 118-19

in patent infringement cases, 233
proximate cause, 368, 394

in securities legislation, 602, 616, 624
veil piercing and, 468

Ce Qu’on Vieux and Ce Qu’on Ne Vieux Pas (Bastiat), 150
Celebrity endorsement, 330, 333-35
Centers for Medicare & Medicaid Services (CMS), 23, 31, 53
Centralized cryptocurrency exchanges, 207, 210
Certainty of damage, 5, 9
Chain of custody, 418, 430
“Channeling,” 103, 104
Cheit, Earl, 375
Cher, 178-79
Choice-of-law insurance clauses, 511
Chronology of events analysis, 432
Chrysler, 102-3
Ciecka, James, 374
CIM (Confidential Information Memorandum), 653
Civil authorities, acts of, 488-89
Civil monetary penalties (CMPs), 45
Clark, Lynda, 179
Class certification
impact of event studies on, 601, 602-3, 604, 607, 624

pre-Halliburton 11, 602
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Claw back, 441, 443 Competition
Click-through rate (CTR), 320-21 disloyal, 560-61
Closely held corporations, veil piercing and, 468 government-mandated, 72
CMS (Centers for Medicare & Medicaid Services), 23, 31, 53 Complaint-handling processes, internal investigations and, 410, 412-13
COGS (cost of goods sold), 193, 196 Condition of asset breach (case study), 670
Cohen Feit, 522 Conference of Commissioners on Uniform State Laws, 442
CoinMarketCap, 213, 214 Confidential Information Memorandum (CIM), 653
Coinsurance, 494-95 Confidentiality
Collateral sales, 241-42, 248, 274 disloyalty and, 562-63
Colorado case law with sources in internal investigations, 408
foreseeability in construction claims, 94-95 Conflicts of interest
Commercial success, 281-84 disloyalty and, 558-59
establishing or challenging, 282-84 in internal investigations, 411, 413, 425, 426
expert analysis, 284 Confounding events, 608-9, 610, 621-22
rationale, 281-82 Conjoint analysis, 311
reasonable royalty damages analyses and, 284 Consequential damages
rebutting obviousness claims with, 281 in breach of fiduciary duty cases, 517, 518, 529, 530, 545
Commercially reasonable financial relationships, 52 in business interruption insurance disputes, 513
Commingling of corporate and personal affairs, 469, 471 in common-law employment cases, 391
Common-law employment matters. See Employment damages in compensation forfeiture and, 518
common-law cases defined, 118
Communication plan, in internal investigations, 420-21 in franchise disputes, 118
Communications language, in IP asset contribution and profit appor- in post-acquisition disputes, 590
tionment, 354-55 Construction claims, 75-95
“Community of interest,” 130-31, 146 causes of, 76, 90-94
Compensable delays, 82, 87 cardinal changes, 91-92
Compensation defective work, 92, 633-34
in contract damages, 388-89 differing site conditions, 91
of physicians, 55 extra work, 90-91
Compensation analysis, in physician practices, 22-26 specifications issues, 91
Compensation forfeiture, 517-76 termination, 92-94
alternative approaches and remedies, 569-75 claim pricing methodologies
asset forfeiture, 572-73 actual cost method, 78, 80-81, 95
fiduciary claims against lawyers, 573-75 jury verdict method, 81
innocent misrepresentation, 570, 571 modified total cost method, 78, 79-80, 95
Richard Scrushy, 537, 565, 569-71 total cost method, 78-79
for breach of fiduciary duty, 545 (See also Breach of fiduciary duty claims for acceleration, 90
claims) claims for delay, 81-88
compensation types included in, 564 determining responsibility for delays, 82-87
defined, 517 methodologies for proving entitlement schedule delay, 86-87
“faithless servant doctrine” and, 538, 539, 550 overview, 81-82
goals of, 517, 518 pricing the impact of delays, 87-88
history of, 518 types of delay, 81-82, 87
key elements and issues in claims of, 549-69 claims for disruption, 89-90
apportionment, 565-68 evidence for
compensation, 564-65 documentation of, 78, 95
disloyalty, 558-64 “impossible or impractical” requirement, 79
fiduciaries, 555-58 presentation of, 78
nonforfeiture clauses, 569 project scheduling, 82-87
remedy at law vs. remedy in equity, 554-55 foreseeability in, 94-95
notable cases, 519-39, 540 lost profits on impairment of working capital and bonding capacity,
Dennis Kozlowski, 537-39 94-95
Ian Gittlitz, 520, 535-37, 540 measuring damages using statistical sampling, 633-37
Lars Bildman, 531-35, 540 reasonable certainty in, 77, 94
Richard Grassgreen, 520-27, 540 steps in preparing, 78
similarities among, 520, 537 types of, 77
William Aramony, 527-31, 540 Construction contracts
origins and foundations for, 550-53 “changes” clauses in, 76, 77
perceived as excessive, 54243 cost plus agreed-upon fee contract, 76
rationales for, 550-51 fixed-price contract, 76
requirements of, 517, 545, 547 “no damages for delay” clauses in, 82
as shield vs. sword, 552-53 termination clauses, 92, 93
in stacked remedies, 518, 520, 524, 539-41, 575 unit-price contract, 76
Compensation surveys, 21, 26, 27 Construction equipment, state regulation of, 141
Compensatory damages Construction industry
breach of fiduciary duty claims, 517, 518, 524, 530, 540-41 bonding capacity, 94
defined, 118, 544 changes as part of, 76, 77, 84, 90
in franchise disputes, 118-19 parties involved in, 75-76
in right of publicity claims, 173, 178, 179-82 project costs, 76-77

project delivery systems, 76
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surety bonds, 94
working capital, 94
Constructive acceleration, 90
Constructive fraud, 448
Constructive trust, 525
Consumer Expenditure Survey (U.S. Dept. of Labor), 375, 376
Consumer Price Index (Bureau of Labor Statistics), 378
Contingent business-interruption coverage, 486-87
Contingent fees, for internal investigation engagements, 412
Contingent liabilities, 449
Continuously compounded returns, 617-18
Contract damages
cannabis cases, 196
common-law employment cases, 387-92
franchise disputes, 119, 120
government contracts, 71
post-acquisition disputes, 590, 591
Contracts
award term, 68
construction, 76, 77, 82, 92, 93
cost reimbursable, 65-66, 67-68
definite vs. indefinite term, 68, 388—-89
employment, 569
fixed price, 65-67, 76
government, 65-69
indemnity packages, 657
investment, 214-15
labor hour, 68
M&A, 589
requirements, 68
smart, 204, 205, 209
time and material, 68
unit-price, 76
Contractual indemnity packages, 657
“Contribution,” 31
Controlled Substances Act (CSA, 1970), 187
Controls, in survey research, 304-5
Convoyed sales, 241-42, 274
Copyright Act (1976), 257, 296, 344, 345
Copyright infringement
damages
available remedies for, 343
example, 297-98
internet analytic tools and, 322, 330
lost profits, 296-97
plaintiff’s actual damages, 296-97, 298
profit apportionment and, 345
reasonable royalty, 296, 297
vs. trademark damages, 298
unjust enrichment, 296, 297, 298
value created by copyrights and, 296, 330
federal law governing
Copyright Act, 257, 296, 345
IP statutes, 344, 345
Copyrights
IP protection through, 257
overview of, 296
value generated by, 296, 330
Corporate formalities, disregard of, 469, 471-72
Corporate or LLC veil, piercing, 463-73
analyzing whether veil should be pierced, 465-68, 469, 472
case law, 465, 467
core principles, 464-65
doctrine of, 463, 465
entity types and, 468
financial and accounting issues in, 469-73
in franchising disputes, 126
state law governing, 466—67
tips for attorneys, 473
tips for forensic accountants, 473

Corporate veil, defined, 463-64
Corrective advertising, 287

“Correlation is not causation,” 639

Corruption schemes, 405
COSO framework, 409-10
Cost approach (asset approach)
in cannabis license valuation, 195
determining M&A purchase price using, 581, 582
internet analytic tools supporting, 328-29
in patent infringement cases, 250, 290
Cost (cost only) contracts, 67
Cost of capital, 446, 451
Cost of debt, 451
Cost of equity, 451
Cost of goods sold (COGS), 193, 196
Cost plus agreed-upon fee contract, 76
Cost plus award fee contracts, 68
Cost plus fixed fee contracts, 68
Cost plus incentive fee contracts, 68
Cost recovery, in government contract cases, 72
Cost reimbursable contracts, 65-66, 67-68
Cost sharing contracts, 68
Costs
in construction projects
accounting practices for, 76-77
direct, 76
“escalation,” 87
fixed, 76
“general conditions,” 87
indirect, 76-77
overhead, 87-88
time-sensitive, 87
variable, 76, 77
general and administrative, 69
in post-closing M&A performance calculations, 586
unallowable, 70

Counterfeit mark claims, 123, 124, 125, 126

Counter-restitution, compensation forfeiture and, 565

Court of Federal Claims. See United States Court of Federal Claims
Courts at law, 260, 540, 575

Courts in equity, 260, 540, 575

Covenants, 580, 585

Covered peril, 489-91

COVID-19 pandemic

business interruption damages during, 482-83, 484-85, 489
claims for delay during, 82

impact on food service industry, 160

impact on RWI claims, 667

pathogenic mechanism driving, 484-85

CPM (critical path method) scheduling techniques, 83-84

CPT (Current Procedural Terminology) codes, 23, 24, 57-58

Crawling (Google search), 318

Criminal investigations, 404, 405

Critical path method (CPM) scheduling techniques, 83-84
“Critical path” scheduling, 83, 84

Crypto businesses, valuation of, 211-12

Crypto coins, 209, 210, 211

Crypto tokens, 209, 210, 211

Crypto wallets, 207-8, 210, 429-30

Cryptocurrency

Bitcoin, 204, 205, 209, 211

blockchain technology, 203, 204, 205, 207, 208, 209
classification as commodity, 213

classification as security, 213, 214-15

coin vs. token forms of, 209

decentralization of, 203, 204, 205-6

defined, 2034

early-stage businesses, 215

Ethereum, 204-5, 211

exchanges, 207, 210

www.bvresources.com 695



The Comprehensive Guide to Economic Damages: Volume Two

industry regulation, 207 Data gathering and analysis
mining and miners, 206 in cannabis cases, 187-89
misconceptions about, 210 in common-law employment cases, 394-95
positive and negative attributes of, 206-7 for financial audits, 407
self-sovereignty principle undergirding, 204 in food service establishment cases, 159, 167-69
smart contracts in, 204, 205, 209 in internal investigations, 417-19, 422, 430
storage (holding) of, 204, 205, 207, 210 in personal injury/wrongful death cases, 368-69
trading of, 207, 211 in survey research, 305
types of, 209-10 Data mining procedures, 428
uses for, 203, 204, 208 Data privacy laws, 430
wallets, 207-8, 210, 429-30 Data room, 653
Cryptocurrency exchanges, 207, 210 D.C. District Court, 549
Cryptocurrency industry, damage claims in DCEF (discounted cash flow model)
asset classification (commodity vs. security), 213, 214-15 determining M&A purchase price using, 582
business and asset valuation, 211-12, 213-15 finance theory of, 221
calculating damages, 213, 214 Georgia-Pacific factors and, 290
case law, 212-15 history of, 221
discovery, 212 in income approach, 582
forensic analysis, 210 in insolvency analysis, 449-51
sources of damages, 215 in IP valuation, 221-22
valuation methods, 213-14 in trademark infringement damages calculation, 290
CTR (click-through rate), 320-21 Dealer Guide to Valuing an Automobile Dealership, A (NADA), 109-10
Current assets, defined, 452 Dealership relationships vs. franchise relationships, 130
Current liabilities, 452, 453 Dealerships. See Automobile dealerships
Current Procedural Terminology (CPT), 23, 24 Debt
Current ratio, 452 adequate capitalization and, 469-70
Customer Satisfaction Index (CSI), 107 measuring in insolvency analysis, 449
Cybercrime, internal investigations of, 429-30 Decentralized cryptocurrency exchanges (DEX), 207
Cybersquatting, 330, 331 Decentralized finance (DeFi), 209
Defamation, 317, 330, 331, 332
Daily Operating Control (DOC) Report, 108 Defend Trade Secrets Act (DTSA), 269, 271, 272-77
Damaged property, access to, 501-2 Defendant, post-action profits of, 18
Damages Definite quantity contracts, 68
actual (See Actual damages) Delaware case law
collection of (See Corporate or LLC veil, piercing) cryptocurrency damages, 212-13
compensatory (See Compensatory damages) notice of claims requirements, 674
consequential (See Consequential damages) punitive damages, 546
contract-based, 590 sandbagging, 677
defined, 343 Delaware statutory law
direct, 590 breach of contract remedies, 213
direct physical, 480-85 breach of contract statute of limitations, 671, 672, 673
dollar-for-dollar, 591, 597 “knowledge” in fraudulent representation, 676
expectancy (benefit of the bargain), 590, 591, 679-80 survival periods, 671, 673
fixed compensation vs. individually determined, 630 Delay, construction claims for, 81-88
incidental, 590 Demo, defined, 108
insurance coverage for, 478 (See also Business interruption insurance DeMott, Deborah, 555-56
policies) Dependent property, 486-87
legal basis for seeking, 6 Derivative sales, 241
noneconomic Dershowitz, Alan, 537
in common-law employment cases, 391, 393 Design patent infringement, 259-65
in personal injury/wrongful death cases, 368, 371, 379 damages for
partial, 6 available remedies, 343
punitive (See Punitive damages) no double recovery, 264
rescission, 590 (See also Rescission) profit apportionment and, 345
tort, 118, 392-93, 590 Section 289 (infringer’s profits), 260-64
whole, 6, 17-18 survey research establishing, 309-10
Damages, measurement of. See also specific claim types willfulness, 264-65
internet analytic tools for (See Internet analytic tools for valuation and federal law governing
damages calculation) 35 U.S.C. Section 171, 258
lost profits (See Lost profits analysis) 35 U.S.C. Section 284, 259, 260, 264
statistical analysis for (See Statistical analysis in damage measure- 35 U.S.C. Section 289, 259, 260, 264, 265, 344, 345
ment) ordinary observer test for, 258, 309
Damages at law. See Remedies at law Design patents. See also Patented design, article of manufacture and
Das, Sanjiv, 10 article of manufacture, 260, 261, 262, 263
Data analytics defined, 258
in financial forensic examinations, 408 vs. utility patents, 258, 259
investigation techniques, 432-37 Design specifications in construction projects, 91
Data analytics professionals, 428 Designated health services (DHS), 42, 57, 60

Designated limits of business interruption insurance policies, 492
Design-bid-build project delivery system, 76
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Design-build project delivery systems, 76
Determining Economic Damages (Stephenson, Macpherson), 379
“Determining the ‘Article of Manufacture’ Under 35 U.S.C. Section 289"
(Ferrill, et al.), 263
Diagnosis-related groups (DRGs), 31, 32-33
Dietrich, Mark, 26
Difference, in variable sampling, 434
“Digital gold,” 204
Digital wallet, 429-30
Diligence trackers, 658
Dilution, 123, 124-25, 180
Direct costs
in construction projects, 76
in design patent infringer’s profit calculation, 264
Direct damages, 590
Direct physical damages, 480-85
“Direct to consumer” sales model, 101, 105
Directors, nonfunctioning, 469, 472
Discount methods in personal injury/wrongful death cases, 377
Discount period, 376
Discount rates
in cannabis-related claims, 195
in fraudulent transfer claims, 451
in personal injury/wrongful death cases, 376
Discovery, e-discovery tools for, 422
Disgorgement
goal of, 551-52
term usage, 519
Disgorgement damages
for breach of fiduciary duty, 518, 54041, 542-44, 575
in design patent cases, 260, 264
as exemplary, 541, 565
mutually exclusive with lost profits, 544-45
profits available for, 343, 344-45
Disloyal agents and employees
billing practices, 563-64
confidentiality, 562-63
conflicts, 558-59
disloyal competition, 560-61
duty to disclose, 562
secret profit, 562
self-dealing, 561
stacking remedies against (See Compensation forfeiture)
Disloyal competition, 560-61
Dispute resolution clauses, 665
Disruption, construction claims for, 89-90
Distributor—-dealer arrangements, 130. See also Franchise agreements
Dividends, failure to pay, 469
DOJ. See United States Department of Justice
Dollar Value of a Day, The (Expectancy Data), 378-79
Dollar-for-dollar damages, 591, 597
Domicile, 175, 183
Double counting
in copyright infringements cases, 297, 298
errors created by, 431
of repair costs in construction defects cases, 636-37
in trade secrets infringements cases, 273
in trademark infringements cases, 291
Double materiality scrape, 664
Double recovery, 264
Double-blind survey conditions, 304
Drexel Burnham Lambert Inc. (Drexel), 521, 522
DRGs (diagnosis-related groups), 31, 32-33
DTSA (Defend Trade Secrets Act), 269, 271, 272-77
Due diligence process in mergers and acquisitions
in deal negotiation, 579
diligence reports, 658
enhanced, 666-67
in post-acquisition disputes, 579, 595
questions and materials, 658

review of materials, 658
RWI and, 657-58, 660, 662-63, 666-67
in sale process, 653, 657-58
steps in, 657-58
Due diligence reports, 658
Dueling, defined, 108
Duplicativeness, 574
Durable medical equipment (DME) providers, 54
Duty of mitigation, 390-91
Duty to disclose, 562

Early-stage companies. See New and early-stage businesses, lost profits
analysis for
Earnings growth rate, 372
Earnout payments, 582-84, 585-88, 595
Eating establishments. See Food service industry
EBITDA (earnings before interest, taxes, depreciation, and amortiza-
tion)
in fraudulent transfer profitability assessment, 454
in M&A earnout calculation, 584
in M&A purchase price calculation, 581, 593-95, 596, 682
trailing 12-month (TTM), 593-95, 596
E-commerce, trends in, 318
Economic damages. See Damages
Economic Espionage Act (1996), 271
E-discovery tools, 422
Effective tax rate, 372
Efficiency ratios, 454
Efficient infringement, 297
Efficient market hypothesis (EMH), 605-8
Eichleay formula, 88
Electric vehicles, 103, 105
Electronic health records (EHR), 34
Electronically stored information (ESI) in internal investigations, 417-20,
422
Emotions/feelings, injury to, 178, 179, 182
Employee Retirement Income Security Act, 1974 (ERISA), 530, 569
Employees, loyalty/disloyalty of, 520, 557-64
Employment damages in common-law cases, 387-98
contract damages, 387-92
consequential damages, 391
duty of mitigation, 390-91
injunctive relief, 391-92
noneconomic damages, 391, 393
non-termination breach of contract, 389-90
punitive damages, 391
termination in breach of contract, 388-89
damage calculations
fringe benefits, 396
gathering documentation, 394-95
loss period, 396-97
lost earnings, 393
medical expenses, 393-94, 397
mitigating earnings, 396
standards and burdens, 394
taxes, 396
promissory estoppel, 392
taxation of, 393
tort damages, 392-93
Employment discrimination cases, 395
EMR (electronic medical records), 34
Engagements, internal investigation, 410-12
Engineer, procure, and construct (EPC) project delivery system, 76
The Enstar Group Inc. (Enstar), 521, 523, 524, 526, 527, 539-40
Entire market value rule, 233-34, 241, 24648
Equitable damages claims
fraudulent inducement and, 132-33
injunctions (See Injunctive relief)
quantum meruit, 92, 132
rescission, 134-35
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unclean hands and, 132, 133, 135 Ex parte, 272
unjust enrichment, 131-32 Ex post approach
Equitable recoupment, 133-34 in breach of fiduciary duty litigation, 524
Equitable remedy, 519. See also Remedies in equity for breach of fidu- in breach of representations and warranties damages analysis, 685-87
ciary duty claims goal of, 685
“Equitable,” term usage, 519 in IP lost profits damages measurement, 223
Equity capital, 469-70 Examination under oath (EUO), 507-9
Equity interest sales, 651, 652 Exchange Act (1934), 213, 214
ERISA (Employee Retirement Income Security Act, 1974), 530, 569 Exchange tokens, 209
Escalation costs, 87 Excusable but noncompensable delays, 82
ESI (electronically stored information) in internal investigations, 417-20,  Exemplary damages, 273, 277, 526, 541, 543, 565
422 Expectancy (benefit of the bargain) damages
Established royalties, 242, 243 in breach of representations and warranties claims, 679-80
Estimation windows, 611, 618-19 defined, 591, 679
Estoppel, 392, 528, 529 function of, 590
Ethereum, 204-5, 211 in post-acquisition disputes, 590, 591, 592-95
EUO (examination under oath), 507-9 Expert reports
Evans, Cyndi, 535, 536 draft review of, 380
Event period, 611-12 for internal investigations, 42627
Event studies in securities litigation, 601-25 survey research documented in, 305-6, 311
base specification of, 614, 615 Experts, selection of
confounding informational events, 608-9, 610, 621-22 for internal investigations, 415
defined, 609 for survey research, 304, 312-13
efficient market hypothesis (EMH), 605-8, 615 Extended period of indemnity, 498-99
fifth Cammer factor in, 607, 608, 614 Extra expenses, 477, 499-500
impact on class certification, 601, 602-3, 604, 607, 624
impact on merits stages, 601, 624 Factory, defined, 108
methodology complications, 620-24 Failure to disclose material information, 589
“alternative” securities, 623-24 Failure to pay dividends, 469
confounding events, 608-9, 610, 621-22 Fair market value (FMV)
subjectivity of event studies, 622-23 defined, 51-52, 53, 180, 445
trading halts/trading delays, 622 in fraudulent transfer claims, 445-46, 447, 449
methodology overview, 608-14 healthcare regulation compliance and
confidence level, 612 Anti-Kickback Statute, 49-51, 58
estimation window, 611, 618-19 damage determination, 54-58
event period, 611-12 False Claims Act, 4445, 46, 47
fifth Cammer factor, 607, 608, 614 FMV determination, 58
inference and significance errors, 612-14 resources, 53
“market model” assumption, 609 Stark Law, 49, 51-52
number of tails, 612 whistleblower settlements, 59—-61
one-sided test, 613, 614 in healthcare vs. non-healthcare industries, 54, 58
performing an event study, 611-12 methodologies (See Cost approach; Income approach; Market ap-
return calculation period, 611 proach)
two-sided test, 612 of physician compensation, 55
unit of event period return, 611 in right of publicity damage claims, 173, 178, 179-82
purpose and goals of, 601, 608, 609, 631 Fair value of liability, 449
robustness tests for, 615-20 Faithless servant doctrine, 538, 539, 550
alternate market indexes, 615 False Claims Act (FCA), 41, 44, 45-46
arithmetic vs. continuously compounded returns, 617-18 False Claims Act (FCA) cases
autocorrelation, 619-20 civil damages and criminal fines, 45-46
estimation windows, 618-19 fair market value questions in, 44-45
general sign test, 620 initiation of, 44
heteroskedasticity, 620 predicates to FCA liability in healthcare, 44—45
industry indexes and market bubbles, 615-16 scope of, 4546, 54
multiple indexes, 616-17 speaker programs, 4647
outlier analysis, 619 whistleblower settlements, 59-61
parametric and nonparametric, 620 False designation of origin claims, 123, 124
rank test, 620 FAR. See Federal Acquisition Regulation
subjectivity of, 622-23 Farm Bill (2018), 191
timing of Farm equipment, state regulation of, 141
impact of Halliburton II on, 601-5 FASB (Financial Accounting Standards Board), 449
Event window, 611, 620-21 FCA (False Claims Act), 41, 44, 45-46. See also False Claims Act cases
Evidence FDA (Food and Drug Administration), 191
for breach of fiduciary duty claims, 547-48 FDD (Franchise Disclosure Document), 118, 130
laboratory analysis of, 408, 428 Federal Acquisition Regulation (FAR)
for new businesses, 5, 6-7 cost reimbursable contracts and, 66, 67-68
spoliation of, 419 FAR 16.2 Fixed Price Contracts, 66-67
Ex ante approach FAR 16.3 Cost Reimbursable Contracts, 67-68
in breach of representations and warranties damages analysis, 680-85 FAR 31.201 Accounting for Unallowable Costs, 70, 87
in IP lost profits damages measurement, 223 fixed price contracts and, 6667
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Part 30, Cost Accounting Standards (CAS), 66
Part 31, Cost Principles, 66, 67, 70, 87
purpose of, 65
Termination for Convenience clause, 71, 92
Federal Arbitration Act, 510
Federal Board of Contract Appeals (BCA), 83
Federal Register, 49
Fee forfeiture, 573, 574
Fiduciaries
criteria for, 555-56
defining, 555-58
loyalty/disloyalty of, 551, 558-64
Field Code, 540
Finance and insurance (F&I), 108
Finance chargebacks, 107
Financial analysis, in profit apportionment for IP assets, 352-54
Financial audits, 406-9
Financial forensic services in internal investigations. See also Internal
investigations
characteristics of, 407
evidence gathering for, 407
vs. financial audits, 406-9
professional standards for, 406, 407
role of forensic specialist, 403, 410-11, 412
techniques, 407-9
Financial forensics, defined, 403
Financial forensics specialists
contingent fees unethical for, 412
integrity of, 411-12
objectivity and impartiality of, 412
role in internal investigations, 403, 410-11, 412
specialized knowledge of, 404
Financial information, inaccuracy of, 589
Financial metrics, 581
Financial ratios in insolvency analyses, 451-55
efficiency, 454
liquidity, 452-53
return, 454-55
solvency and leverage, 453
Financial relationships, commercially reasonable, 52
Financial statements
analytical review of, 435-37
breaches, 667, 670
fraud, 405
in insolvency analysis, 451-52
investigating misrepresentation in, 683-84
Financial statements breach (case study), 670
Financial transactions, analyzing in internal investigations, 409, 428
Firm fixed price contracts, 66
Firm fixed price level of effort contracts, 67
“Fish or bait” question, 14344, 146
Fixed ceiling with retroactive price redetermination contracts, 67
Fixed costs
in construction projects, 76
excluded from patent infringement damages calculations, 239
in lost profits analysis for government contracts, 68
in profit contribution analysis, 151
Fixed expenses, in physician practice damage claims, 30, 31
Fixed operations, 108
Fixed-price contracts, 65-67, 76
Float, defined, 83-84
Floor plan, 108
Florida case law
new VBC damage claims, 16
“Flow down” clauses, 71
Food service establishments, lost profits analysis for
considerations, 160, 161
data gathering, 159, 167-69
determining avoided costs, 162
establishing causation, 162-63

examples, 163-64
forensic procedures, 163
notable case law, 166
performance metrics, 161-62
resources, 165—66
variables affecting profitability, 162, 163
Food service industry
cost structures, 162
establishment types, 160
franchises, 161, 163
growth of, 160
impact of COVID-19 pandemic on, 160
industry and valuation resources for, 165-66
market factors and trends, 160
recordkeeping and operational controls in, 163
related industries, 160
revenues, 159
Force majeure clauses, 82
Ford Motor Company, 103
Forecasts
cash-flow, 195, 448, 449-50
multiperiod, 680-81
regarding commercial success, 284
restaurant industry, 165
Forensic accounting, in veil-piercing cases, 466, 469-73
“Forensic Accounting—Fraud Investigations” (AICPA), 409
“Forensic,” defined, 403
Forensic economists
role in common-law employment cases, 393, 394-95, 396-97
role in personal injury and wrongful death cases
discounting lost and mitigating earnings to present value, 376
economic damage analysis, 368
gathering information, 368-69
knowledge of applicable case law, 367
liability vs. proximate cause opinions, 368
report, 380
resource reliability, 371, 380-81
staying in area of expertise, 367
Forensic services for internal investigations. See Financial forensic ser-
vices in internal investigations; Internal investigations
Forensic technology specialists, in internal investigations, 417-19, 422,
428
Forensics, financial. See Financial forensic services in internal investiga-
tions; Forensic economists
Foreseeability
in breach of contract cases, 389
in construction claims, 94-95
in franchise claims, 118
of new business damages, 8
in patent infringement cases, 241-42
Fortuity requirement, 491
14th Amendment, 138
Fracturing, 574
Fragnets, in project scheduling, 84
Franchise agreements
for automobile dealerships, 100-101, 103-4, 105
for food service establishments, 161
indefinite contracts, 134
liquidated damage clauses in, 121, 128-30
noncompete clauses in, 136
punitive damages waivers in, 138-39
termination of
in automobile dealership cases, 104
for breach of contract, 119, 120
equitable recoupment and, 133-34
fraudulent inducement, 132
laws governing, 130, 13940, 141
proximate cause, 120, 121
valuing, 104, 105

www.bvresources.com 699



The Comprehensive Guide to Economic Damages: Volume Two

Franchise and dealership claims, 113-56
for automobile dealerships (See Automobile dealerships)
compensatory and consequential damages, 118-19
economics of damages analysis, 14349
dealer-manufacturer relationships, 146—48
“fish or bait” question, 143-46
equitable claims damages, 131-33
fraudulent inducement, 132-33
quantum meruit, 132
rescission vs. damages in, 135
unclean hands and, 132, 133, 135
unjust enrichment, 131-32
equitable recoupment, 133-34
evaluating “but for” difference in outputs, 155-56

for food service establishments, 161, 163 (See also Food service estab-

lishments, lost profits analysis for)
guiding principles for damage analysis, 151-55
market conditions, 152-53
money factors, 153-54
profit contribution, 151-52
studying the normal, 154-55
hypothetical damage analyses
automobile dealership, 148-49, 150-51, 152, 154-56
automobile service franchise, 113-18, 143-46
compensatory damages rules applied to, 119
equitable recoupment applied to, 134
equitable/contract claims theories applied to, 133
“fish or bait” question raised by, 14346
fraudulent inducement defense applied to, 132
injunctions applied to, 137
Lanham Act applied to, 127-28
liquidated damages standards applied to, 129-30
prevailing party and attorney’s fees applied to, 143
punitive damages applied to, 139
rescission standards applied to, 135
Sealy rule applied to, 122
injunctions, 127, 136-37, 140
Lanham Act, 123-28
attorneys’ fees and injunctive relief, 126-27
counterfeit marks, 123, 125
damages calculation and, 125
dilution, 123, 124-25
extending liability to corporate officers, 126
false designation of origin, 123, 124
treble damages, 126
“use” of marks, 124
liquidated damages and penalties, 128-30
lost future profits, 119-23
estimating, 121-22
evidence required to prove, 119
magnitude of, 119-20
reasonable certainty in, 120, 121-22
Sealy and franchise law, 120-21
opportunity cost and compulsion, 150-51, 155-56
punitive damages, 137-39
rescission, 134-35
state laws for franchise registration and relationships, 130-31
unique regimes, 13943
alcohol distribution, 141
attorneys’ fees, 141-43
construction, farm, and power equipment, 141
gas stations, 13941
Franchise Disclosure Document (FDD), 118, 130
Franchise fees, 130, 195
Franchise laws
future lost profit determination and, 120-21
governing automobile dealerships, 101
industry-specific, 139-43
punitive damages, 138
purpose of, 101

registration statutes, 130
relationship laws, 130-31
rescission standards, 135
state variability in, 121, 131, 135, 138
Franchise relationships
vs. dealerships, 130
relationship laws, 130-31
Franchise rights, valuing, 104-5
Franchises
damages claims (See Franchise and dealership claims)
franchise fees for, 130
laws governing (See Franchise laws)
legal criteria for, 130-31
marketing plans for, 130
Frank, Jerome, 174
Fraud. See also Securities litigation
constructive, 448, 561
criminal, 405
DOJ enforcement of, 54
financial statement, 405
indicators of, 409-10
mitigating risk of, 409-10
occupational, 405
post-closing M&A disputes and, 589
self-dealing as, 561
speaker program, 4647
veil piercing and, 463, 466—68, 469, 472

“Fraud created the market” theory, 624

Fraud on the market, 602, 605, 608
Fraud triangle, 409
Fraudulent conveyance. See Fraudulent transfer claims; Fraudulent
transfers, conditions and criteria for
Fraudulent inducement, 132-33
Fraudulent transfer claims, 441-59
federal law governing, 441, 442, 457, 459
insolvency analyses, 446-58
discount rates, 451
key financial ratios, 451-55
liquidation value, 450
measuring entity’s debts, 449
property valuation, 449-50
return on assets (ROA), 350-51
insolvency issues
defining insolvency, 44648
fraudulent conveyance criteria, 448
timing of and reason for insolvency, 448, 451
insolvency tests
ability-to-pay debts test (cash flow test), 447, 457-58, 470
balance sheet test, 447, 448, 449, 455, 470
unreasonably small capital test, 447, 455-57
moral and societal issues, 458-59
reasonably equivalent value in, 443-46, 458-59
state law governing, 442
Fraudulent transfers, conditions and criteria for, 441, 442-43, 448
Fringe benefits
in common-law employment cases, 396
in personal injury/wrongful death damages calculation, 372-73
Front end, defined, 108
Front pay, 395, 396
FTC (Federal Trade Commission)
Franchise Rule (16 CFR Part 436), 130
Full absorption cost allocation, 69-70
Functional patents. See Utility patents
Funeral expenses, in wrongful death cases, 379
Future lost earnings, defined, 370
Future publicity value, injury to, 178, 182

700 www.bvresources.com



Index

G codes, 24

GAAP (generally accepted accounting principles)
applied to balance sheet test for insolvency, 448

applied to construction costs, 76-77, 404
ASC 825, 449

in breach of representations and warranties claims, 683-84

in post-closing M&A disputes, 584-88
Gas stations, state regulation of, 139-41
General and administrative (G&A) costs, 69

“General conditions” costs, 87
General market value, defined, 49
General Motors, 102, 103
General sign test, 620
Georgia case law

new business rule, 7

right of privacy, 174
Georgia statutory law

agency relationship, 557
Georgia-Pacific factors, 248-52

business valuation approaches reflected in, 290

commercial success concept and, 284

considering qualitative and quantitative factors, 251-52
as framework for reasonable royalty damage analysis, 248, 249-50

list of, 248-49
qualitative-focused, 250, 251-52
quantitative-focused, 250-52
in RAND royalty determination, 252
relief from royalty method and, 290
standard essential patents and, 252
valuation approaches and, 250-51
Gittlitz, Ian, 520, 535-37, 540
Giuliani, Rudy, 522, 523
GlaxoSmithKline (GSK), 41
Glazier’s Fallacy, 150
Glejser test, 620
Going concern principle, 450
Gold, Judge, 444
Goodwill
in healthcare FMV determination, 41, 55
in right of publicity claims, 178, 182
Google
advertising strategy, 320, 321
date range tool, 325-26, 335
Google Trends, 323
Keyword Planner, 323, 336
market share, 318
search engine results pages, 320-21
search process, 318-19
Government contracts industry, 65-72
contract cost analysis, 69-70
contract types, 65-69
cost reimbursable contracts, 65-66, 67-68
federal regulation governing, 65
fixed price contracts, 65-67
other contract types, 68-69
lost profits issues unique to, 65, 69
principles in lost profits disputes, 69, 71-72
Grassgreen, Richard, 520-27, 540
breach of fiduciary duty, 522, 523-24, 525
as Enstar CEO and board chairman, 521
stacked remedies against, 523, 524, 526, 539-40
Gray, Clinton, 174
Griesa, Judge, 537, 538-39, 555
Gross profit, defined, 342
Gross profit margin, 455
Guideline companies
in M&A purchase price determination, 682
in profit apportionment, 353-54
in VBC damage claims, 17

“Guidelines for Market Research” (Advertising Research Foundation),
306
Guides to the Evaluation of Permanent Impairment (Cocchiarella), 375

Haig, Alan, 104
Haig Report, The, 104
Handbook of Advanced Business Valuation (BVR), 110
HCPCS (Healthcare Common Procedure Coding System), 24
Headd, Brian, 10
Head-start damages, 275-76
Health care professionals (HCPs), speaker program fraud and abuse,
46-47
Health Insurance Portability and Accountability Act (HIPAA), 34, 36
Health Management Associates LLC (HMA), 55, 59
Healthcare Common Procedure Coding System (HCPCS), 24
Healthcare-related government enforcement actions
business arrangements requiring FMV determination, 54-58
commercial litigation vs. individual settlements in, 41
damage assessment and FMV case studies, 41, 54-58
federal regulatory standards
Anti-Kickback Statute (See Anti-Kickback Statute)
False Claims Act, 41, 43-44, 45-46
OIG compliance programs, 53
safe harbor exceptions to, 47-49, 52
Stark Law (See Stark Law in healthcare-related damage claims)
whistleblower settlements, 59-61
HealthSouth Corp., 569
Healthy Life Expectancy Tables (Expectancy Data), 378
Hedonic damages, 368, 379
Hemp and hemp derivatives, 191
Hendrix, Jimi, 183
Heteroskedasticity, 620
HHASs (home health agencies), 57
HHS (United States Department of Health and Human Services)
Office of Inspector General (OIG), 41, 44, 46-47, 53
HIPAA (Health Insurance Portability and Accountability Act), 34, 36
Holdback, defined, 108
Holdovers, defined, 123
Holmes, Justice, 562
Home health agencies (HHAs), 57
Hospital billing codes, 31, 32
Hospital outpatient prospective payment system (HOPPS), 31
Household services, valuation of, 378-79
Housing price diminution after negative events, damage measurement
for
observational data in, 638-45
regression analysis in, 631-33
statistical analysis in, 639-45
Howey test, 213
Hypothetical negotiation
in commercial success demonstration, 284
in patent infringement royalty damages calculation, 244—45
in trade secret royalty damages calculation, 276
in trademark infringement royalty damages calculation, 289
Hyundai, 103

ICD Publications, Inc., 535-37
Idaho case law
apportionment, 566, 567
Illinois case law
apportionment, 567-68
compensation forfeiture, 536
new business rule, 7
Image programs, of automobile manufacturers, 106
Impartiality in internal investigations, 412
“Impossible or impractical” requirement, 79
“Improper means,” defined, 272
In personam authority, 546
Incidental damages, 590
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Income approach
determining M&A purchase price using, 581, 582, 680, 682-83
internet analytic tools supporting, 328-29
methods, 582
in patent infringement cases, 250, 290
in trademark infringement damages calculation, 290
Income trends, in business interruption insurance disputes, 512
Incremental costs
in copyright infringement damages calculations, 296
defined, 274
in design patent infringer’s profit calculation, 264
in IP lost profits damages measurement, 223
in lost profit calculation for trade secret misappropriation, 273, 274
in patent infringement damages calculations, 238
in trademark infringement damages calculations, 295
in unjust enrichment calculation for trade secret misappropriation,
275
vs. variable costs, 223
Incremental profits
defined, 342
in lost profit calculation for trade secret misappropriation, 273
in patent infringement damages calculations, 238
Indefinite quantity contracts, 68
Indemnification claims, RWI and, 656, 660, 661
Indemnification provisions in SPAs
deal structures and, 652
function of, 580
issues addressed by, 581, 590
minimizing risk with, 597
Indemnity
extended period of, 498-99
working capital and, 592
Indemnity packages, contractual, 657
Independent insurance adjusters, 509
Indexes in event studies robustness tests, 615-17
Indexing (Google search), 318-19
Indiana case law
apportionment, 566
Indiana statutory law
right of publicity, 177
Indirect benefits, requirements for, 444
Indirect costs
in construction projects, 76-77
in design patent infringer’s profit calculation, 264
in government contracts, 69
“Infringing (accused) sales,” 292, 293, 295
Injunctive relief
in breach of fiduciary duty cases, 545, 546, 549, 559
in common-law employment cases, 391-92
in franchise disputes, 127, 136-37, 140
mandatory, 137, 140
mutually exclusive with lost profits claims, 545
in patent infringement actions, 253
permanent, 127, 136-37, 253
under Petroleum Marketing Practices Act, 140
preliminary, 127, 136, 140, 141
as trade secrets damages remedy, 272, 273, 277
Innocent misrepresentation, 570, 571
Insolvency
defining, 446—48
fraudulent conveyance criteria and, 448
tests for
ability-to-pay debts test (cash flow test), 447, 457-58, 470
balance sheet test, 447, 448, 449, 455, 470
unreasonably small capital test, 447, 455-57
timing of and reason for, 448, 451
vs. undercapitalization, 470
veil piercing and, 469, 470

Insolvency analysis, 446-58
discount rates, 451
key financial ratios, 451-55
efficiency, 454
liquidity, 452-53
return, 454-55
solvency and leverage, 453
liquidation value, 450
measuring entity’s debts, 449
property valuation, 445-46, 447, 449-50
return on assets (ROA), 350-51
Insurance
business interruption (See Business interruption insurance policies)
directors and officers, 602
legal malpractice, 553
liability, 553
representations and warranties (See RWI)
Insurance adjusters, 509
Insurance disputes
in cannabis lost profits claims, 196
over RWI coverage, 670, 678-79
Intangible assets
trade secrets as, 270
trademarks and, 330
valuing, 104-5
Integrated delivery system, defined, 36
Integrated providers, 30-31, 36
Integration clauses, 589, 674-76
Integrity, 411-12
Intellectual property (IP), defined, 343
Intellectual property assets
decrease in value of, 330-31
determining profit contribution of (See Profit apportionment for IP
assets)
economic life of, 222
grouping, 349
interrelated vs. separable, 221-22
protecting appearance of, 257-58
Intellectual property damage claims
in cannabis industry, 195, 196
commercial success, 281-84
copyright cases, 257, 296-98, 343, 344, 345
in cryptocurrency industry, 215
damages measurement vs. IP valuation, 221, 225
defamatory statements, 317, 331, 332
design patents, 258, 259-65, 309-10, 344, 345
federal laws governing, 257-58, 344
growing number of cases, 317
internet contexts for, 317, 330, 331
IP misuse, 317, 326-28
IP valuation in, 195, 221-25
measurement models and remedies
decrease in value of IP asset, 330, 331
lost profits, 223-24, 330, 331
relief from pay-per-click, 330, 331
royalty models, 223, 224-25
unjust enrichment, 223, 225, 330, 331
methods and tools for calculating
internet analytic tools, 328-31
profit apportionment (See Profit apportionment for IP assets)
survey research (See Survey research in damages estimation)
patent infringement (See Design patent infringement; Patent infringe-
ment damages)
profit apportionment for (See Profit apportionment for IP assets)
trade secrets, 269-77
trademark cases (See Trademark infringement)
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Intellectual property valuation
vs. damages measurements, 221, 225
economic life of asset in, 222
isolating asset-related cash flows in, 222
models for, 195, 221-23, 224-25
profit apportionment in, 34243
Interest coverage ratio, 453
“Interfacing the Economic and Vocational in Personal Injury Cases”
(Dillman), 380
Interim breaches, RWI and, 665
Internal controls, 409-10, 433
Internal investigations, 403-37
accepting engagement for, 411-12
analytical techniques used in, 432-37
analytical review of financial statement balances, 435-37
Benford’s Law, 435
cash sources and uses, 432
chronology of events and fact sheets, 432
data mining procedures, 434-35
journal entry review and subledger reviews, 437
net worth or modified net worth method, 432
proof-of-cash method, 432
reperformance, 434
reverse proof, 435
sampling techniques, 432-34
approach to (inquiry, observation, testing), 404
asset tracing in, 429-30
classification of claims, 413
common mistakes in, 430-37
complaint-handling processes and, 410
deciding whether to perform, 410
defined, 403
document categories for, 416-17
engagement types, 410-11
financial forensic services in
vs. financial audits, 406-9
role of forensic specialist, 403, 410-11, 412
techniques, 407-9
forensic technology specialist role in, 417-19, 422, 428
fraud indicators in, 409-10
initial allegations and responses, 410, 411, 412-14, 430
iterative nature of, 404
objectivity and impartiality in, 412
overview of financial services for, 403—4
phases of, 411, 414-28
concluding the investigation, 426-28
fact-finding and analysis, 421-26, 430, 431
planning and communication, 414-21, 430
purposes of, 403, 404, 412
scope issues in, 415
setting scope of, 410
tasks in
analyzing financial transactions, 428
assembling investigation team for, 404, 413, 414, 415, 430
creating the report, 42627
determining and communicating disciplinary or corrective action,
427
determining when to conclude, 426
developing a communication plan and lines of reporting, 420-21
developing a work plan, 415-17, 421
establishing a team, 415, 430
establishing control of documents and evidence, 404, 419-20
gathering data, 417-19, 421, 422, 430
interviews of knowledgeable persons, 408, 422-26, 431
lab analysis of physical and electronic evidence, 428
leveraging e-discovery tools, 422
leveraging forensic technology, 422
physical and electronic surveillance, 428
public document reviews and background investigation, 421-22,
430

remediation and prevention, 428
working with gathered data, 428-29
terms to avoid in, 409
white-collar crimes, 404-5
International Accounting Standards (IAS) Section 41
for biological asset valuation, 197
International Private Equity and Venture Capital Valuation Guidelines, 594
Internet
e-commerce trends, 318
IP damages and, 317, 330, 331
use trends, 318
Internet analytic tools for valuation and damages calculation, 317-37
best practices for, 337
documenting methodology, 326
Google historical search results, 335-36
identifying IP misuse, 326-28
key concepts
optimization, 319-20
search, 318-19
social media, 322-23
web analytics tools, 323
location-specific search statistics, 336
scenarios for using
asset contribution and profit apportionment, 352, 354
debunking damages and causation in breach of settlement agree-
ment, 335-36
defending against celebrity name and likeness claim, 332-33
determining confusion in trademark infringement claim, 336
profit apportionment for IP assets, 352, 354
supporting celebrity endorsement relief from pay-per-click claim,
333-35
supporting lost profits, 332
supporting unjust enrichment calculation, 331
search tools, 324-26
social media analytics, 323, 332, 352, 354
supplementing valuation methodologies with, 328-31
web analytics, 331, 332-35, 354
Internet bubble (1999-2000), 17
Interviewers, survey, 304
Interviews
admission-seeking, 408, 424
common mistakes, 430-31
fact-finding/information-seeking, 423-24
of knowledgeable persons in internal investigations, 408, 422-26, 431
management, 167-69, 188, 351-52
Inventory turnover, 454
Investment contract, 214-15
Investor freeze-out, 196
Ipse dixit, 9
Irreparable harm (irreparability)
compensation forfeiture and, 554-55
in franchisee trademark infringement cases, 127
IRS Code
Section 104, 372
Section 280E, 189, 191, 192, 193, 195
IRS Form W-2, 372
IRS Revenue Ruling 59-60, 53

J codes, 24

Jobs cost accounting practices, 89
Journal entry review, 437

Jury verdict method, 81

Kentucky case law

veil-piercing requirements, 467
Kinder-Care, Inc. (KC), 520-21, 522-23, 527
Kinder-Care Learning Centers Inc. (KCLC), 521
Knaup, Amy, 10
Kothari, S.P., 618
Kotzin, Lynton, 166
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Kozlowski, Dennis, 537-39
Krueger, Kurt, 374, 375

Labor hour contracts, 68
Lanham Act
in franchising disputes, 123-28
attorneys’ fees and injunctive relief, 126-27
counterfeit marks, 123, 125
damages calculation and, 125
dilution, 123, 124-25
extending liability to corporate officers, 126
false designation of origin, 123, 124
treble damages, 126
use of marks, 124
in IP damage calculations, 344, 345
“proximate cause” test, 123-24
purpose of, 123, 257
in right of publicity disputes, 178, 182-83, 184
survey research practices and, 307
in trademark misappropriation cases, 287, 290
veil-piercing cases and, 126
“zone of interest” test, 123, 124
Lawyers, fiduciary claims against, 573-75
Laycock, Douglas, 546
Legal hold, defined, 420
Legal malpractice, 519, 548, 553, 562, 573, 574
Letters of intent, 579, 655
Leverage ratios, 453
Liability
in automobile dealership economic damage analysis, 155-56
contingent, 449
current, 452, 453
fair value of, 449
in franchise disputes, 126
leverage ratios and, 453
in M&A deal structures, 652
vs. proximate cause, 368, 394
statistical determination of, 629
Life care planners, 379-80
Likelihood of confusion, 307-8
Limitation of Funds clause, 71
Limited liability, 464. See also Corporate or LLC veil, piercing
Liquidated damages and penalties, 128-30
Liquidation value, 450
Liquidity, 452-53, 457
Liquidity ratios, 452-53
LLC veil, defined, 463-64. See also Corporate or LLC veil, piercing
Lodestar method, 142
Lookback period, 442
Loss causation, 602, 616, 624
Loss of material customers (case study), 669-70
Loss period
in common-law employment cases, 396-97
in IP lost profits damages measurement, 224
in patent infringement cases, 253
“Loss,” RWI definitions of, 664
Lost business value
in breach of fiduciary duty claims, 545
vs. lost profits, 6, 17-18
Lost earnings
in common-law employment cases, 395
discounting, 376-77
mitigating, 370
past and future, 370
in personal injury and wrongful death cases, 370, 376-77
Lost future profits, 119-23
Lost profits
as basis for lost profits damages recovery, 230
defined, 238, 273, 296

Lost profits analysis
in cannabis industry claims (See Cannabis industry, lost profits
analysis for)
in franchise and dealership claims (See Franchise and dealership
claims)
in government contract claims, 69
for IP damage claims, 223-24, 274, 296-97, 330, 331, 332
for physician practice damages, 31
in restaurant industry claims, 160-66
in trade secret misappropriation claims, 272, 273-74
Lost profits damages. See also specific claim types
defined, 230, 259
disgorgement and injunctive relief excluded by, 544-45
purpose of, 230, 232
Louisiana case law
alter-ego analysis in, 465
Lump-sum analysis, 245-46
Lump-sum contract, 76
Lump-sum royalties, 245-46
Lyon, John, 618

MacPherson Investment, 522, 523, 525
Mallinckrodt ARD LLC, 60
Malpractice, legal, 519, 548, 553, 562, 573, 574
Management interviews, 167-69, 188, 351-52
Managing general agents (MGAs), 661
Managing general underwriters (MGUs), 661-62
Mandatory injunctions, 137, 140
Manual for Complex Litigation (4th Ed.), 301-2
Marginal tax rate, 372
Marijuana Business Daily, 189, 193
Market approach

in cannabis lost profits disputes, 194

computing fair market value for use of one’s right of publicity using,

180
in copyright infringement damages calculation, 297
defined, 180, 581
determining M&A purchase price using, 581, 680, 681-82
internet analytic tools supporting, 328-29
in patent infringement damages calculation, 250, 290
in trademark infringement damages calculation, 290
Market bubbles, 615-16
Market conditions
in business interruption insurance disputes, 513-14
in cannabis lost profits analysis, 189-90
in franchise and dealership lost profits analysis, 152-53
Market efficiency
assimilation of information and, 615
autocorrelation and, 619
five-factor test of, 606-7, 623
inconsistent application of, 608
presumption of reliance and, 605
vs. rationality, 615
semistrong-form, 606, 614
specific security and, 608
strong-form, 606
weak-form, 606
Market elasticity, 24041
Market indexes, 615-17
Market information, for survey external validity checks, 312
Market model, 609
Market power, commercial success and, 283
Market share, commercial success and, 283
Market share approach
in lost profit calculation for trade secret misappropriation, 274
in patent infringement damages calculations, 239
Market value of invested capital (MVIC), 581
Marketing
commercial success and, 283-84
of target company in M&A, 652-53
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Marketing language, in IP asset contribution and profit apportionment,

354-55
Marketing plans for franchises, 130
Marks, use of, 124, 253
Maryland case law
veil-piercing requirements, 467
Massachusetts
case law on apportionment, 567
marijuana wholesale prices, 193
state law on compensation forfeiture, 534
Massachusetts Supreme Court
compensation forfeiture cases, 532, 533
Material adverse effects (MAEs), 665
Material information, failure to disclose, 589
Materiality, 601, 664
Materiality factors, in internal investigations, 412-13, 415
Materiality of misrepresentation, 605-6
Materiality scrape, 663, 664—-65
Matrix price, 624
McCarthy on Trademarks and Unfair Competition (McCarthy), 302
McCollum, Daniel, 59
Mean per unit, in variable sampling, 433-34
“Means and methods” duty of contractors, 82
Measured-mile calculation, 89
Measurement dates, 16
Medicaid, 41, 42, 54
Medical expenses
in common-law employment cases, 393-94, 397
in personal injury/wrongful death cases, 377-78
Medical Group Management Association (MGMA), 23-24, 26
Medical records, 34
Medicare
accountable care organizations and, 27
Anti-Kickback Statute and, 41, 42
billing codes, 32-33
fee-for-service payments, 32
fraud enforcement by DOJ, 54
in payer mix, 27
price per unit of service, 31-32
Sustainable Growth Rate (SGR), 31-32
taxes, 374, 396
Medicare Access and CHIP Reauthorization Act (MACRA, 2015), 32
Medicare Economic Index (MEI), 32
Medicare Physician Fee Schedule (MPFS), 32
Megra Partners (Megra), 521, 522, 525, 527
Mendel, Perry, 520, 521, 522, 523
Mergers and acquisitions (M&A)
auction process, 651, 652-55
benefits of, 652-53
marketing the target company, 652-53
sale process letter, 652, 654-55
winnowing bidder field, 653-55
in cannabis industry, 194-95
deal negotiation, 579-82, 597-98
considering approach to, 654
determining purchase price, 581-82, 595
due diligence in, 579
“nonrecourse” policies, 656
offer, 582
RWTI in, 655-57, 661
sale and purchase agreements, 579-81, 582
with single vs. multiple bidders, 655
deal structures, 651-52
due diligence in (See Due diligence process in mergers and acquisi-
tions)
insurance for (See RWI)
post-acquisition disputes (See Post-acquisition disputes)
purchase price adjustments post-closing
vs. breach of representation claim, 585
disputes over, 584-88, 592-95, 596, 597

earnout payments, 582-84, 585-88
RWI exclusions, 666
working capital adjustments, 582, 584-85, 597
purchase price determination
historical financial performance and, 680, 684
income approach for, 581, 582, 680, 682-83
market approach for, 581, 680, 681-82
multiperiod forecast, 680-81
private equity/venture capital (PE/VC) approach for, 680, 683
sale process, 654, 655-58
Merit-based Incentive Payment System (MIPS), 32
Merits stages, 601, 624
Meta tags, 321-22
Metadata, 321-22
MGMA (Medical Group Management Association), 23-24, 26
Milken, Mike, 521, 522
Miners and mining, cryptocurrency, 206
Minnesota statutory law
right of publicity, 184

“Misappropriation,” defined, 272

Misrepresentation
in financial statements, 683-84
innocent, 570, 571
materiality of, 605-6
Mitigating earnings
in common-law employment cases, 396
in personal injury/wrongful death cases, 370, 375
Mitigation
in business interruption insurance disputes, 505-6
duty of, in common-law employment cases, 390-91
in physician compensation systems, 30
RWI obligations, 665
Modified net worth method, 432
Modified total cost method (MTCM), 78, 79-80, 95
Moran, Ed, 166
Motions in limine, 12
Multiperiod excess earnings method, 195
Multiperiod forecast, 680-81
Multiple linear regression analysis, 64042
Multiples, valuation, 194
MVIC (market value of invested capital), 581

Nakamoto, Satoshi, 204
Name and likeness claims, 332-33
Named peril insurance policies, 489
National Association of Dealer Counsel (NADC), 101
National Automobile Dealers Association (NADA), 101, 106, 109-10
National Conference of Commissioners on Uniform State Laws (NC-
CUSL), 455
National Restaurant Association (NRA), 159-60, 161-62, 165
NBIL (nonbinding indication letters), 662
NCM Associates, 109
NDAs (nondisclosure agreements), 653
Net discounting method, 377
Net income, 455
Net worth method, 432
New and early-stage businesses, lost profits analysis for, 5-18
adjusting for survival rates of, 9-10
assessing new businesses, 10-12
in business interruption insurance disputes, 512
in cannabis cases, 188, 195
case law, 12-15
collecting and analyzing data, 9-10
in cryptocurrency cases, 215
discount rates for, 195
legal and evidentiary requirements, 5, 6-8, 12, 13, 14
vs. lost business value damages, 6, 17-18
venture-backed businesses, 15-17
New business rule, 7, 10, 12
New facilities, in business interruption insurance disputes, 512
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New Jersey case law
apportionment, 568
prompt reporting of business interruption insurance disputes, 501
New product lines, in business interruption insurance disputes, 512
New York
case law
alter-ego analysis in, 465
apportionment, 566
breach of fiduciary duty, 531, 532, 534, 539, 548, 550
construction claims for delay, 82
hypothetical negotiation approach, 276
liquidated damages, 129
new business damage claims, 12-13
prompt reporting of business interruption insurance disputes, 501
right of privacy, 174
right of publicity, 177
statute of limitations, 528
Civil Rights Law, 174
New York Rule, 213-14
statutory law
right of publicity, 177
right to privacy, 174
sandbagging, 677
Nexus, commercial success and, 282
NFTs (nonfungible tokens), 209, 211
“No prejudice” provisions in RWI, 668
Nodes, in cryptocurrency networks, 205
Noise, in survey results, 304-5
Nominal discounting method, 377
Noncompete agreements, violation of. See under Physicians and physi-
cian practices
Nondisclosure agreements (NDAs), 653
Nonexcusable delays, 81-82
Nonforfeiture clauses, 569
Nonfungible tokens (NFTs), 209, 211
Nonparametric tests, 620
“Nonrecourse” policies, 656
Nonregulatory trading halts, 622
Nonreliance clauses, 670, 674-76
NRA (National Restaurant Association), 159-60, 161-62, 165

Objectivity, 304, 412
Observational data in damage measurement, 638-45
calculating damages, 643-45
determining who is harmed, and when, 64243
measuring diminution and damages, 640-42
Obviousness defense, 281
Occupational fraud, 405
Office of Inspector General (OIG), 41, 44, 46-47, 53
Officers, corporate
D&O insurance, 602
extending Lanham Act liability to, 126
nonfunctioning, 469, 472
Ohio case law
new business damage claims, 12-13
veil-piercing requirements, 467
Ohio statutory law
right of publicity, 177
OIG (Office of Inspector General), 41, 44, 46-47, 53
Omission cases, 604
Ongoing royalties, defined, 343-44
Operating profit, 342, 455
Opportunity cost
in franchise and dealership claims, 150-51, 155-56
in household services valuation, 378
RWI and, 656
Optimization (Google search), 319-20
Ordinary observer test, 258, 309
Organic search, 319-20, 321, 330, 331
“Other transaction” agreements, 68

Outlier analysis, 619
Outpatient service providers, 54
Outpatient surgical centers (OSCs), physician-owned, 55
Overextending insolvency test, 455
Overhead costs
in construction projects, 87-88
for government contractors, 69
in physician practices, 30, 31

Paid search, 330, 331
Palcek, David, 535, 536
Panduit factors
acceptable noninfringing substitutes, 235, 237
calculating amount of lost profits, 238-39
capacity, 238
demand, 234-35
in design patent infringement damages cases, 259-60
in patent infringement damages cases, 233, 234-35, 237, 238-39
Panduit test, 233
Parametric tests, 620
Parent companies, veil piercing and, 468
Partial damages, 6
Past lost earnings, defined, 370
Patent applications, 281
Patent grants, 232
Patent hold-up, 252
Patent infringement
federal laws governing
28 U.S.C. Section 1498, 254
35 U.S.C. Section 171, 258
35 U.S.C. Section 284, 229-30, 244, 259, 260, 264
35 U.S.C. Section 286, 253
35 U.S.C. Section 289, 259, 260, 264, 265
ordinary observer test for, 258

Patent infringement damages, 229-52. See also Design patent infringe-

ment
collateral sales and, 24142
damages period, 253
limitations on, 253
lost profits, 232-39
alternative actions available to infringer, 237
but-for causation, 232, 233, 235
collateral sales and, 24142
entire market value rule and, 233-34
federal law addressing, 230
foreseeability of, 232
market at issue, 236
Panduit factors, 233, 234-35, 237, 238-39
patent owner’s products, 236-37
scope of, 232
substitute products, 235-36, 237
trends in, 242
market share damages, 239
obviousness defense and, 281
patented technology at issue, 230-31, 234, 235
post-verdict royalties, 253
prejudgment interest, 254
price erosion, 239-41
RAND royalties, 252
reasonable royalties
apportionment of, 24648
collateral sales and, 248
entire market value rule and, 233-34, 241, 246-48
established royalties as measure of, 242, 243
federal law addressing, 230, 244
forms of, 245-46
Georgia-Pacific factors, 244-45, 248-52
hypothetical negotiation, 24445
increasing prevalence of, 242-43
vs. trademark reasonably royalties, 289-90
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trends in, 229, 242
against U.S. government, 254
utility/functional patents (See Utility patents)
“Patent Infringement Damages: Lost Profits and Royalties” (Federal
Circuit), 259
Patented design, article of manufacture and, 260, 261, 262, 263
Patented products, marking of, 253
Patented technology, 230-31, 234, 235
Patents
commercial success and, 284
design (See Design patents)
infringement of (See Design patent infringement; Patent infringe-
ment)
multiple, 284
obviousness of, 281
utility (See Utility patents)
value generated by, 330
Patton-Nelson study, 375, 376
PaUFTA (Pennsylvania Uniform Fraudulent Transfers Act), 458
Payer, defined, 36
Payer mix, defined, 36
Payment tokens, 209
Pay-per-click, relief from, 330, 331, 333-35
Pay-per-click (PPC) media, 321, 330, 331, 333-35
PC (professional component), defined, 36
PCAOB (Public Company Accounting Oversight Board), 406, 409
PE (price-to-earnings) ratio, 581
Pennsylvania case law
confidentiality, 563
fraudulent transfers, 458
Pennsylvania Uniform Fraudulent Transfers Act (PaUFTA), 458
Performance specifications, in construction projects, 91
Peril, defined, 489
Peril, sublimits by, 493
Period of restoration, 478-79, 495-99, 507
Permanent injunctions
in franchisee trademark infringement cases, 127, 136-37
in patent infringement actions, 253
Personal consumption, 375-76
Personal injury and wrongful death damages
common-law employment cases (See Employment damages in
common-law cases)
components of economic damage analysis, 370-76
base earnings, 370-71
earnings growth rate, 372
fringe benefits, 372-73
lost earnings categories, 370
mitigating earnings, 370, 375
personal consumption, 375-76
tax rate, 372-73
work-life expectancy, 374-75
discount rates and methods, 376-77
funeral expenses, 379
gathering documentation, 368-69
household services, 378-79
knowledge of case law for, 367
medical expenses, 377-78
noneconomic damages, 368, 371, 379
standards and burdens, 368
taxation of awards, 368, 372
vocational experts and life care planners, 379-80
Pharmaceutical manufacturers, 57
Physician Self-Referral Law. See Stark Law in healthcare-related dam-
age claims

Physicians and physician practices
business arrangements violating federal regulations
FMV and damage determination for, 54-58
whistleblower settlements, 59-61
estimating lost profits for violation of noncompete agreements, 21-37
ancillary testing income, 21, 26
claims that do not “fly,” 34-35
collections for services, 2627
compensation analysis, 22-26, 27, 30
competitiveness, 28-29
growth rates in earnings calculations, 31-33
for large practices and integrated providers, 30-31
patient medical records, 34
payer mix, 27-28
regulatory considerations, 33-34
in small vs. large practices, 21
terminology, 36-37
using compensation surveys in, 21, 26, 27
regulations impacting
Anti-Kickback Statute (See Anti-Kickback Statute)
False Claims Act, 41, 43-44, 45-46
OIG compliance programs, 53
Stark Law (See Stark Law in healthcare-related damage claims)
Piercing the corporate veil. See Corporate or LLC veil, piercing
Plaintiff, preaction profits of, 18
PMPA (Petroleum Marketing Practices Act), 139-41
Points, 102, 103
Points (areas of responsibility), 102, 103
Pollutants, business interruption insurance disputes and, 482-85
Population, in survey research, 303
Posner, Judge, 10, 14
Post-acquisition disputes, 579-98
avoiding, 595-97
breach of contract claims, 589-91, 592-95, 596
process for resolving, 585, 592
purchase price adjustments
case study, 592-95, 596
earnout disputes, 585-88
working capital disputes, 584-85, 597
Post-litigation surveys, 294
Post-verdict royalties, 253
Powell, Frederick James, 464
Power equipment, state regulation of, 141
Predication, in internal investigations, 415
Preliminary injunctions
under Petroleum Marketing Practices Act, 140
as remedy for franchisee trademark infringement cases, 127, 136, 141
Presser, Stephen, 464
Prevailing party, defined, 14142
Price elasticity, 24041
Price erosion
defined, 295
in patent infringement cases, 23941
in trademark infringement cases, 295
Price maintenance cases, 604
Price maintenance theory, 604
Price-impact analysis, 603
Price-to-earnings multiple (PE ratio), 581
Principle of substitution, 18
Privacy
data privacy laws, 430
right to, 173-75
Private equity/venture capital (PE/VC) approach, 680, 683
Private key, 208
Private mergers, 651, 652, 656
Process letter, 652, 654-55
Professional component (PC), defined, 36
Professional liability insurance, 553
Profit apportionment, defined, 342
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Profit apportionment for IP assets, 341-61
apportionment framework, 343, 346, 356-57
in copyright claims, 345
determining appropriateness of, 34142, 344-45
federal law governing, 344-45
purpose of, 350
steps in, 34549
1 - identifying revenue sources at subject business, 346

2 - analyzing financial performance of each revenue source, 34647
3 - identifying key assets owned and used by subject business,

347-49

4 - assessing relative importance and contribution of identified as-

sets to each revenue source, 349
terminology, 34244
tools and techniques for, 349-56
financial analysis, 352-54
internet and social media analytics, 352, 354
management interviews, 351-52
marketing and communications language, 354-55
surveys, reviews, and feedback, 352, 353
using in combination, 350, 355-56
in trademark claims, 345, 354
Profit contribution analysis, 151-52
Profit determination, in lost profits analysis, 69
Profitability ratios, 454-55
Profit(s)
anticipatory, 71, 92
commercial success and, 283
defined, 342
economic vs. accounting, 454
in lost profits analysis for physician practice damages, 31
pre- and post-action, 18
secret, 562
Profits available for disgorgement, 343, 34445
Project scheduling in construction contracts, 82-87
“as-planned” (baseline) schedule, 83, 84
assumptions made in, 84
claims for delay and, 82-83
CPM techniques for, 83-84
fragnets in, 84
project types and, 83
schedule analysis, 85-87
updating for “as-built” conditions, 84-85, 86
Projections, financial, 512
Promissory estoppel, 392
Proof of loss, 506-7
Proof-of-cash method, 432
Property
adjacent, 487-88
dependent, 486-87
by description, 486
insurance coverage for, 485-88, 492-93, 501-2
specified, 485-86
Property valuation
in fraudulent transfer claims, 449-50
methodologies
cash-flow forecasts, 449-50
discounted cash flow valuation, 449
fair market value methodologies, 44546, 447, 449
Proximate cause
in common-law employment cases, 394
vs. liability, 368, 394
in personal injury and wrongful death cases, 368
Public address, 207, 208, 210

Public Company Accounting Oversight Board (PCAOB), 406, 409

Public document reviews, 408
Public insurance adjusters, 509

Punitive damages

in breach of fiduciary duty cases, 518, 526, 531, 541, 542, 546

in common-law employment cases, 391

in franchise and dealership damages claims, 137-39
goals of, 543-44

in post-acquisition disputes, 590

in right of publicity claims, 173, 178, 179

Quantum meruit, 92, 132
Qui tam, 44
Quick ratio, defined, 452

Race to the finish, 655
Rank test, 620
Ratio, in variable sampling, 434
Ratios, financial, 451-55
RBRYVS (Resource Based Relative Value Scale), 23
Reasonable certainty requirement
in business interruption insurance disputes, 512, 513
in common-law employment cases, 394
in construction claims, 77, 94
in franchise lost profits claims, 120, 121-22
in IP lost profits claims, 224
in new business damage claims, 5, 6-7, 8, 14
in personal injury and wrongful death claims, 368
state and jurisdictional variation in, 6-7, 14
in trade secret misappropriation cases, 274
Reasonable royalties
in copyright infringement cases, 296, 297
defined, 343
in patent infringement cases
apportionment of, 24648
collateral sales and, 248
entire market value rule and, 233, 24648
established royalties as measure of, 242, 243
federal law addressing, 230, 244
forms of, 245-46
Georgia-Pacific factors, 244-45, 248-52, 290
hypothetical negotiation, 244-45
increasing prevalence of, 242-43
vs. trademark cases, 289-90
in trade secret misappropriation damages, 273, 276-77
in trademark infringement cases, 287, 289-90

Reasonably equivalent value in fraudulent transfer claims, 44346,

458-59
Rebates, 108
Records, access to, 5034
Reference Manual on Scientific Evidence (3rd Ed.), 302-5
Registration statutes for franchises, 130-31
Regression analysis
in antitrust analyses, 631

in automobile dealership economic damage analysis, 153, 154-55

in “but for” studies, 631
cautionary note for, 639
in evaluating housing price trends, 640-46
in event studies, 611, 619
in housing price diminution after negative event, 631-33
multiple linear, 640-42
overreliance on, 431
Regulatory trading halts, 622
Relationship laws for franchises, 130-31
Relative value unit (RVU), 23, 32, 36-37, 57-58
Relators. See Whistleblowers
Reliance, 601, 602, 605, 607
Relief from pay-per-click, 330, 331, 333-35
Relief-from-royalty method
in cannabis IP and license valuation, 195
Georgia-Pacific factors and, 290
in IP damage measurement and valuation, 224
Remedies, stacking of, 518, 520, 524, 539-44, 575, 576
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Remedies at law
for breach of fiduciary duty claims, 545, 547, 548, 551, 553-55, 575
compensation forfeiture, 550, 575
punitive damages, 542
vs. remedies in equity, 546, 547, 553-55
stacked damages, 518, 540, 541, 575
Remedies in equity for breach of fiduciary duty claims
causation and burden of proof, 547-49
compensation forfeiture, 524, 550, 551, 565, 575
consequential damages, 545
goal of, 548, 572
measure of, 524-25, 541
punitive damages, 542
vs. remedies at law, 546, 547, 553-55
stacked damages, 518, 540, 541, 575
Remuneration, 42, 46
Reperformance, 434
Replacement cost approach, in household services valuation, 378
“Report to the Nations on Occupational Fraud and Abuse” (ACFE), 405
Representations and warranties in SPAs
breach of (See Breach of representations and warranties claims)
contractual limitations on recovery or liability and, 674-76
function of, 579-80
in private mergers, 652
qualifiers, 580, 589, 595, 664
time limitations, 580, 595, 661, 672, 673
Representations and warranties insurance. See RWI
Requirements contracts, 68
Rescission
in damages for breach of fiduciary duty, 541
in franchise and dealership damages claims, 134-35
in post-acquisition disputes, 590
as wrongful termination remedy in construction claims, 94
Rescissory damages, 590
Residence vs. domicile, 175
Residual income model, 222
Resource Based Relative Value Scale (RBRVS), 23
Restatement (Second) of Agency
apportionment, 565-66, 568
compensation forfeiture, 550
remedies in equity, 546
Restatement (Third) of Agency, 555-56
Restatement (Third) of Restitution and Unjust Enrichment, 547
Restatement (Third) of the Law Governing Lawyers, 563, 567
Restatement (Third) of Unfair Competition, 287
Restaurant associations, 165
Restaurant franchises
benchmarking data for, 163
damages claims (See Food service establishments, lost profits analysis
for)
recordkeeping and operational controls in, 161, 163
Restaurant industry. See Food service industry
Restaurant Industry Forecast (National Restaurant Association), 165
Restaurant Industry Operations Report (National Restaurant Association),
161-62, 165
Restaurant operators, publicly traded, 166
Restaurant Performance Index (National Restaurant Association), 165
Restoration, period of, 495-99, 507
Retention in RWI policies, 663-64
Retirement benefits, forfeitability of, 530, 569
Return on assets (ROA), 350-51
Return ratios, 454-55
Revenue cycle, 24, 37
Reverse proof, 435
Riggins, John, 180
Right of privacy, 173-75
“Right of Privacy, The” (Warren, Brandeis), 173-74
Right of publicity, 173-75

Right of publicity infringement, 173-84
compensatory damages for, 173, 178, 179-82
forum shopping and, 183-84
post-mortem, 176, 177, 183
punitive damages for, 173, 178
state laws regarding, 173, 175-77
trademark law and, 178, 182-83, 184

Risk, in government contracts, 65-66

Risk-based sampling, 431

Robbins, Fred, 178

Royalties
apportionment of, 24648, 252, 330
collateral sales and, 248
established, 242, 243
ongoing, 34344
post-verdict, 253
reasonable (See Reasonable royalties)
running, 245, 246, 247

Royalty base, 245, 246, 247

Royalty damages. See Reasonable royalties

Royalty models, in IP valuation and damages measurement, 223,

224-25

Royalty rates
in cannabis IP valuation, 195
in patent infringement damages cases, 246, 247, 250

Royalty stacking, 252

Rule 436, 130

Running royalties, 245, 246, 247

RVU (relative value unit), 23, 32, 36-37, 57-58

RWI (representations and warranties insurance), 651-87. See also Breach

of representations and warranties claims
benefits for buyers, 661
benefits for sellers, 597, 660-61
buyer-side policies, 659, 669
case studies, 669-70
choice of insurer, 662
claim size and frequency, 667-68
claims process, 66869
vs. contractual indemnity packages, 657
coverage disputes, 670, 678-79 (See also Breach of representations and
warranties claims)
coverage scope, 659-60, 669
defined, 658
due diligence and, 657, 658, 660, 662-63, 66667
exclusions
actual knowledge, 666
deal-specific, 657, 658, 660, 663, 666-67
interim breach, 665
punitive or exemplary damages, fines, or penalties, 666
purchase price adjustment, 666
standard provisions, 660, 666-67
working capital adjustment, 666
function of, 580
growth of, 661-62, 667-68
history and evolution of, 659
issues addressed by, 581
key policy components, 663-65
managing general agents (MGAs), 661
managing general underwriters (MGUs), 661-62
“no prejudice” provisions, 668
placement process, 662—-63
primary insurance companies, 661
purpose of, 659
recoverable losses and/or damages defined in, 581
sale process and, 654, 655-58
sandbagging provisions in, 663, 67678
seller-side policies, 659, 669
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Sacramento Cardio, 59 Serving (Google search), 318-19
Safe harbor SGR (Sustainable Growth Rate), 31-32
AKS exceptions, 47-48, 49-51 Shareholders, candor of, 472
fair market value and, 49-51 Shills, 561
under Stark Law, 48-49 Sibling corporations, veil piercing and, 468
Sale and purchase agreements (SPAs) Skoog, Gary, 374
analyzing, 592 Snapshot technique, 86
assurances from seller in, 579-80 Social media
defined, 579 as business marketing tool, 322, 323
provisions, 579-80 IP infringement and, 330, 331
covenants (See Covenants) use trends, 318, 322
forum selection provisions, 672 Social media analytics, 323, 332, 352, 354
indemnification provisions, 580, 581, 590, 597, 652 Social Security taxes, 374, 396
nonreliance (integration) clauses, 589, 674-76 Solvency ratios, 453
for post-closing dispute resolution, 585, 588, 592 S&P 500 index, 615
pro- and anti-sandbagging provisions, 676 SPAs. See Sale and purchase agreements
representations and warranties (See Representations and warranties ~ Speaker program fraud and abuse, 4647
in SPAs) Spearin Doctrine, 91
survival periods, 671, 673 Special damages, 367
purchase price adjustments anticipated in, 582 Specific restitution, 525
recoverable losses and/or damages defined in, 581 Specified peril insurance policies, 489
Sale process letter, 652, 654-55 Specified property, 485-86
Samples, small, 636 Spoliation, 419
Samples, stratified, 635 SSI (Service Satisfaction Index), 108
Sampling Stablecoins, 210
attributes, 433 Standard essential patents (SEPs), 252
errors in, 431 Stark Law in healthcare-related damage claims
risk-based, 431 ancillary profits, 33
stratified, 434 defined, 36
in survey research, 303 economic limits on payment terms, 52
techniques, 432-34 fair market value and, 51-52, 58
variable, 433-34 FCA cases, 44, 45
Sampling process financial relationship requirements in, 52
in damage measurement, 633-37 intent irrelevant in, 43
in internal investigations, 432-34 penalties for violation of, 43
Sandbagging, 580, 663, 670, 676-78 purpose of, 41, 43
Sandoz, 60 referrals, 33
Schedule analysis, in construction claims, 85-87 safe harbors under, 4849, 52
Scheduled insurance policies, 492-93, 494 scope of, 52
Schedules of values, 492-93 whistleblower settlements under, 59-61
Scheduling consultants, 87 State laws. See also specific states
Scheindlin, Judge, 529, 531 apportionment, 566-68
Scienter, 443, 589, 591 construction, farm, and power equipment regulations, 141
Scrushy, Richard, 537, 565, 569-71 franchise laws, 101, 130-31, 135, 139-43
Sealy rule, 120-21 fraudulent transfer claims, 442
Search, online, 318-19, 323, 324 gas station regulations, 13941
Search engine results pages (SERPs), 319-20, 325, 327, 335-36 right of publicity, 173, 175-77
SERP investigations, 335-36 trade secrets, 269, 271
Search results “State of mind” issues, 412
historical investigation of, 335-36 Statistical analysis in damage measurement, 629-47
organic, 319-20, 321, 330, 331 accounting for variability in extrapolation of damages amount, 633
paid, 321, 330, 331 common mistakes in, 431
search engine results pages, 319-20, 325, 327, 335-36 in common-law employment cases, 396
top-three organic results, 319-20 in construction defects cases, 633-37
SEC Rule 10b-5, 601-2, 605 control groups in, 640, 645, 646
Secondary considerations, in patent claims, 281 for diminution of housing value after negative event, 631-33, 639-45
Secret profit, 562 in employment discrimination cases, 395
Securities, alternative, 623-24 liability determination using, 629
Securities Act (1933), 213, 214 for loss due to business interruption, 645-47
Securities litigation questions related to damages, 629-33
elements of, 601 regression analysis (See Regression analysis)
event studies in (See Event studies in securities litigation) using a sampling process to measure losses, 633-37
Self-dealing, 561 using observational data over time, 638-45
Semistrong-form market efficiency, 606, 614 calculating damages, 643-45
Semivariable expenses, 151 determining who is harmed, and when, 64243
Sensitivity factors, in internal investigations, 412, 415 measuring diminution and damages, 640-42
SEO (search engine optimization), 319-20, 321, 328 Statistical analysis in event studies. See Event studies in securities litiga-
SEPs (standard essential patents), 252 tion
SERPs (search engine results pages), 319-20, 325, 327, 335-36 Statute of Elizabeth, 441-42

Service Satisfaction Index (SSI), 108
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Statutes of limitations
survival periods and, 671-73
for trade secret misappropriations, 272
Stewart, Martha, 537
Store-of-value, 204, 208
Story, Justice, 554
Stratified sampling, 434
Stream of events, 638
Strong-form market efficiency, 606
Subject IP
as basis for infringement claim, 342
determining contribution to profits (See Profit apportionment for IP
assets)
Subledger reviews, 437
Sublimits of business interruption insurance policies, 492-93
Subrogation in RWI claims, 669
Subsequent events, in VBC lost profits claims, 16-17
Subsidiary companies, veil piercing and, 468
Substitution, principle of, 18
Successor liability, veil piercing and, 468
Supply-chain shortages, 105
Surety bonds, 94
Surveillance information, 408, 428
Survey experts, 304, 312-13
Survey research in damages estimation, 301-13
benefits of, 307, 313
case studies, 307-10
design patent infringement, 309-10
functional patent infringement, 308-9
likelihood of confusion, 307-8
conjoint (trade-off) analysis, 311
context of, 306
external validity, 311-12
federal judiciary guidelines, 301-5
Manual for Complex Litigation (4th Ed.), 301-2
Reference Manual on Scientific Evidence (3rd Ed.), 302-5
impact of Daubert on, 301
industry guidelines, 305-6
legal guidance, 302
pretests, 310-11
in profit apportionment analysis, 352, 353
selecting a survey research expert, 304, 312-13
time allocated for, 306
using prior survey research in litigation, 312, 352
validation, 311
Survival clauses, 671
Survival periods in breach of representations and warranties claims,
670, 671-74
Sustainable Growth Rate (SGR), 31-32
Sutter Health, 59
Synergy assumptions, in M&A deal negotiations, 581, 595

Tangible assets, 330, 343
Taro, 60
Tax code. See IRS Code
Tax issues
in common-law employment claims, 393, 396
compensation forfeiture damages and, 536-37
for damage awards, 368, 372, 393, 396
in IP lost profits damages measurement, 224
in personal injury/wrongful death damages calculation, 372-73
Taxes, income
age of dependents and, 372
counter-restitution and, 565
tax rate categories, 372
Technical component (TC), defined, 26, 37
Technology, patented, 230-31, 234, 235

Termination
in breach of contract, 119, 120, 388-89
in construction claims, 92-94
for convenience clause, 71, 92
of franchise agreements, 104, 119, 120, 121, 132, 133-34
wrongful, 94, 395
Termination for Convenience clause, 71
Tesla, 101
Texas case law
apportionment, 567
class certification, 605
compensation forfeiture, 572-73
event study methodology, 611
fee forfeiture, 574-75
fiduciary claims against lawyers, 573-74
market efficiency, 607, 611
new business damage claims, 13-14
punitive damages and remedy stacking, 542
veil-piercing requirements, 467
Theory of Investment Value, The (Williams), 221
Thomas, Lisa Villasor, 527
Time and material contracts, 68
Time-impact analysis method, 86
Times interest earned, 453
Time-sensitive costs, 87
Tokens, crypto, 209, 210, 211
Top hat plans, 530, 569
Tort damages, 118, 392-93, 590
Torts, compensatory damages for, 118
Total cost method, 78-79
Total float, defined, 83-84
Total liabilities, 453
Total offset method, 377
Trade secret misappropriation damages, 269-77
attorney’s fees, 273, 277
available remedies for, 343
damages amounts, 270-71
exemplary damages, 273, 277
injunctions, 272, 273, 277
lost profits, 272, 273-74
reasonable royalty, 273, 276-77
state and federal law governing, 260, 269, 271-72
unjust enrichment, 272, 274-76
Trade secrets
criteria for, 270
definitions of, 269
protecting appearance of, 257-58
value of, 270
Trademark infringement, 287-95
damages
available remedies, 343
calculating, 291-95
vs. copyright damages, 298
corrective advertising and, 287
internet analytic tools and, 322, 330, 354
lost profits, 287-88, 289, 290
profit apportionment and, 345, 354
reasonable royalty, 287, 289-90
unjust enrichment, 290-91, 295
value created by trademarks and, 287-89, 290
federal law governing (See Lanham Act; Trademark law)
in franchise cases, 123, 124-25
right of publicity damages and, 178, 182-83, 184
Trademark law
franchise disputes and, 123, 124-25
Lanham Act Trademark Statute, 287, 290 (See also Lanham Act)
Restatement (Third) of Unfair Competition, 287
right of publicity infringement and, 178, 182-83, 184
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Trademarks
defined, 257-58
value created by, 287-89, 290, 323, 330
Trademark/trade dress, 257-58
Tradeoff analysis, 311
Trade-off analysis, 311
Trading delays, 622
Trading halts, 622
Transactions, immutability of, 429
Treble damages, 45, 126
Trial judges, gatekeeping role of, 301
TRICARE, 54
T-test, 612-13
20 Group data, 109
Two-supplier market, 233, 234
“Two-tier” pricing, 105
Tyco International Ltd., 537-39

UFTA (Uniform Fraudulent Transfer Act, 1984), 442
Unallocated overhead, 30
Unallowable costs, 70
Unclean hands, 132, 133, 135, 136
Undercapitalization, 469, 470, 473
Undercover operations, 409
Uniform Commercial Code, 447, 448
Uniform Fraudulent Conveyance Act (1918), 442, 455
Uniform Law Commission, 442
United States Court of Appeals for the 2nd Circuit
class certification, 604-5, 607
compensation forfeiture, 564-65, 566
disloyal competition, 560
retirement benefit forfeiture, 530
United States Court of Appeals for the 3rd Circuit
exemplary damages, 277
undercapitalization, 470
United States Court of Appeals for the 4th Circuit
bankruptcy claims, 445-46
new business damage claims, 9
test for preliminary injunctions, 136
United States Court of Appeals for the 5th Circuit
class certification, 608
compensation forfeiture, 573
new business damage claims, 13-14
reasonable royalty, 276-77
unjust enrichment, 290-91
United States Court of Appeals for the 7th Circuit
new business rule, 7
RWI coverage, 678
trade secrets definition, 269
United States Court of Appeals for the 8th Circuit
class certification, 604
presumption of reliance, 603
right of publicity, 184
United States Court of Appeals for the 9th Circuit
head-start damages, 275-76
right of publicity, 178, 179, 183-84
United States Court of Appeals for the 11th Circuit
class certification, 603
index choices in event studies, 617
market efficiency test, 607
United States Court of Appeals for the Federal Circuit
construction delay claims using Eichleay formula, 88
construction delay claims using modified total cost method, 80
patent infringement
design patents, 265
established royalties, 243
lost profits damages, 230, 259
Panduit factors, 234
Panduit test, 233
patent owner’s products, 236

post-verdict royalties, 253
price erosion, 240
RAND royalties, 252
reasonable royalties, 236, 244, 245, 247-48, 250-51
United States Court of Federal Claims
CPM scheduling techniques in construction claims, 83, 84, 85
governmental patent-infringement cases, 254
United States Department of Health and Human Services (HHS)
Office of Inspector General (OIG), 41, 44, 4647, 53
United States Department of Justice (DOJ)
guidelines for potential FCA violations, 45
healthcare cases, 41, 54, 59-60
healthcare statutes enforced by, 41, 44
United States Life Tables, 378
United States Patent and Trademark Office (USPTO), 258, 281, 348-49
United States Securities and Exchange Commission (SEC)
SEC Rule 10b-5, 601-2, 605
United States Supreme Court
bankruptcy claims, 44445
class certification, 604, 605
design patent infringement, 260
event studies use, 601, 602, 617
Lanham Act, 123
patent obviousness, 281
post-verdict royalties, 253
punitive damages test, 138
punitive disgorgement of profit, 565
right of publicity, 175
semistrong market efficiency, 606
United States Treasury rates, 376, 378
United Way of America (UWA), 527, 528-31
Unit-price contract, 76
Unjust enrichment
compensation forfeiture and, 542, 545
defined, 274
remedies in equity and, 547, 548
term usage, 519
Unjust enrichment claims
elements of, 131
in franchise disputes, 131, 132
for IP damages
internet analytics tools supporting, 331
measurement models, 223, 225, 330, 331
trade secret misappropriation cases, 272, 274-76
trademark infringement cases, 290-91, 295
vs. quantum meruit, 132
as quasi-contract claims, 131
unclean hands and, 132
Unreasonably small capital test for insolvency, 447, 455-57
Update impact method, 86
Upjohn transcripts, 426
Upjohn warning, 408, 425
U.S. Bankruptcy Code, 441. See also 11 U.S.C. Section 101; 11 U.S.C. Sec-
tion 548
U.S.C. (United States Code)
9 U.S.C. Section 1 (Federal Arbitration Act), 510
11 U.S.C. Section 101, 44647
11 U.S.C. Section 548
ability to pay debts, 457
college payments case, 459
purpose of, 442, 445
subjective nature of, 458
15 U.S.C,, 405
15 U.S.C. Section 1117, 344
15 U.S.C. Section 1125, 307
17 U.S.C. Section 504, 296, 344, 345
18 U.S.C., 405
26 US.C,, 405
28 U.S.C. Section 1498, 254
35 U.S.C. Section 171, 258
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35 U.S.C. Section 284
design patent infringement, 259, 260, 264
lost profits, 230
reasonable royalties, 229-30, 244
utility patent infringement, 344
35 U.S.C. Section 286, 253
35 U.S.C. Section 289
design patent infringement, 259, 260, 264, 265, 344, 345
42 U.S.C., 405

“Use of Forensic Evidence in a Lost Profits Case” (AICPA), 409
USPTO (United States Patent and Trademark Office), 258, 281, 348-49

Utility (functional) patents
available damages remedies, 343
vs. design patents, 258, 259
federal law governing
35 U.S.C. Section 101, 258
35 U.S.C. Section 284, 344
litigation involving, 232
survey research establishing infringement, 308-9
Utility tokens, 209
UTSA (Uniform Trade Secrets Act)
recovery of attorney’s fees permitted by, 277
remedies under, 272-77
state laws and, 271
statute of limitations, 272
term definitions, 269, 272
UVTA (Uniform Voidable Transactions Act), 442, 455, 458
UWA (United Way of America), 527, 528-31

VABCA (Veterans Administration BCA), 83-84
Valuation approaches
in cannabis lost profits disputes, 194, 195
in mergers and acquisitions, 581-82
Valuation multiples, 194
Valuing Restaurants webcast (BVR), 166
Variable costs
in construction projects, 76, 77
defined, 223-24
in lost profits analysis for government contracts, 68
in profit contribution analysis, 151
Variable expenses, in physician compensation systems, 30
Variable sampling, 433-34
Variable/avoided cost allocation and analysis, 69-70
Veil-piercing cases. See Corporate or LLC veil, piercing
Venture capital firms, rights of, 17
Venture-backed companies (VBCs), 15-17
Veolia, 549
Veterans Administration BCA (VABCA), 83-84
Villasor, Lori, 527-28
Virginia case law
right of publicity, 180
Vocational experts
in common-law employment cases, 396
in personal injury/wrongful death cases, 379-80
Volvo, 103

Waits, Tom, 178
Warner, Jerold, 618
Warren, Samuel, 173-74

Washington case law
new business rule, 7
Washington statutes
Consumer Protection Act, 183
Personality Rights Act (WRPA), 183
Water, defined, 108
Wayback Machine, 354
Weak-form market efficiency, 606
Web analytics tools. See also Internet analytic tools for valuation and
damages calculation
in celebrity endorsement relief from pay-per-click claim, 333-35
in celebrity name and likeness defense, 332-33
in IP asset contribution and profit apportionment, 354
overview of, 323
in unjust enrichment claims, 331
What It’s Worth (BVR), 110
Whistleblowers
FCA incentives for, 44, 45-46
healthcare cases, 34, 44, 59-61
immunity for, 272
White-collar crimes, 404-5
Whois registry, 349
Whole business value damages, 17-18
Whole damages, 6, 17-18
Willful infringement
in design patent infringement cases, 264-65
in franchisee trademark infringement cases, 125, 126, 127
Willful misappropriation of trade secrets, 277
William Beaumont Hospital, 59
Williams, John Burr, 221
Window method, 86
Wisconsin case law
apportionment, 567
relationship law for franchises, 131
Wisconsin Fair Dealership Law, 131
Wisconsin Franchise Investment Law, 131
Work plan, in internal investigations, 415-17, 421
Work relative value units (wRVUs), 21, 23, 27, 57-58
Working capital, 452, 592
Working capital adjustments to M&A purchase price
calculating, 582
post-closing disputes over, 58485, 597
RWI exclusions, 666
Working capital impairment, 94-95
Worklife Estimates (US Dept. of Labor), 374
Work-life tables, 374-75
Wormser, Maurice, 464
Wrongful termination cases, 94, 395
WRVUs (work relative value units), 21, 23, 27, 57-58
Wyoming case law
veil-piercing requirements, 467

Yardstick (benchmark) approach
in food service lost profits analysis, 162, 163
in profit apportionment, 353-54
in VBC damage claims, 17, 18

Zou, Yongning, 270-71

www.bvresources.com

713



Index of Cases in Volume Two

Abry Partners VLP v. F&W Acquisitions, LLC, 675

Advanced Fluid Sys., Inc. v. Huber, et al., 277

Aircraft Services International, Inc. v. TBI Overseas Holdings, Inc., 674
American International Group, Inc. Securities Litigation, In re, 616, 623
American States Ins. Co. v. Koloms, 484

American States Ins. v. Nethery, 483

American Suzuki Motor Corp., 104

Amgen Inc. v. Conn. Retirement Plans & Trust Funds, 602

Ancar, et al. v. Brown, et al., 380

Appeal of Eichleay Corp, 88

Appeal of Grumman Aerospace Corp., 80

Apple v. Samsung, 260, 261-62

Aramony v. United Way of America, 527-31, 552-53, 576

Aramony v. United Way Replacement Benefit Plan, 576

Astra USA, Inc. v. Bildman, 531-35, 543, 576

ATM Exch., Inc. v. Visa Int’l Serv. Ass'n., 13

Bank of Tokyo-Mitsubishi, Ltd. v. Malhotra, 566, 568

Bart St. III v. ACC Enters., LLC, 199

Barto v. Shore Construction, LLC, et al., 374

Basic Inc. v. Levinson, 602, 603, 605, 606

Bear Sterns Morg. Funding Trust v. EMC Mortgage, LLC, 672-73
Belleville Toyota, Inc. v. Toyota Motor Sales, U.S.A., Inc., 103
Bennett v. Sprint Nextel Corp., In re, 623

Bero Motors, Inc. v. General Motors Corporation, 103

Berry v. Goodyear Tire & Rubber Co., 561

BIC Leisure Prods., Inc. v. Windsurfing Int’], Inc., 236

Big O Tire Dealers v. Goodyear Tire & Rubber Co., 182
Blinderman Construction Co. v. United States, 85

BMW of N. Am., Inc. v Gore, 138

Bourns, Inc. v. Raychem Corp., 275-76

Braun Inc. v. Dynamics Corp. of America, 265

Brennan’s Inc,, et al. v. Dickie Brennan & Company, Inc., 166
Bundles v. Baker, 446

Burrow v. Arce, 573, 574-75

Cameco, Inc. v. Gedicke, 568

Cammer v. Bloom, 606-7

Cardenas v. W. Express, 379

Carpenters Pension Trust Fund of St. Louis v. Barclays, 603

Catalina Lighting Inc. v. Lamps Plus, Inc., 264

C.B.C. Enterprises, Inc. v. United States, 88

Central Mortg. Co. v. Morgan Stanley Mortg. Cap. Holdings, LLC, 672

Chaney & James Construction, 84

Cher v. Forum Int’l, Ltd., 178-79, 182

Christoff v. Nestlé, 181

Clark v. Celeb Pub., Inc., 179

Client Funding Solutions Corp. v. Crim, 553

Cobalt Operating, LLC v. James Crystal Enterprises, LLC, 590, 677

Columbia Sportsware v. Seirus Innovative Accessories, 262

Cooper v. Ashley Commc'ns, Inc., 445

Cortes v. 3A N. Park Ave Rest Corp., 166

Credit Managers Ass'n of Southern Cal. v. Fed. Co., 456-57

Creditors’ Comm. of Jumer’s Castle Lodge, Inc. v. Jumer, 446

Crystal Semiconductor Corp. v. TriTech Microelectronics Internat’l, Inc.,
240

Culver v. Slater Boat Company, 377, 380

DaimlerChrysler Motors Co. v. Manuel, 104

Daubert v. Merrell Dow Pharmaceuticals, 301

Davis v. Forest River, Inc., 104

Deckers Outdoor Corp. v. Romeo & Juliette, 262

Delores Skinner and Delvia Skinner v. Robert Thomas, 166

Deni Assocs. of Fla., Inc. v. State Farm Fire & Cas. Ins. Co., 483
Denny Construction, Inc. v. City and County of Denver, 94-95
Dernick Resources, Inc. v. Wilstein, 573

Design Strategy, Inc. v. Davis, 566

Diamond Fortress Technologies, Inc. v. EverID Inc., 212-14
Dictiomatic, Inc. v. U.S. Fidelity & Guar. Co., 512

Douglas Dynamics LLC v. Buyers Products Co., 245

Dowd & Dowd, Ltd. v. Gleason, 576

Duane Reade, Inc. v. St. Paul Fire and Marine Ins. Co., 496-97
Dura Pharmaceuticals, Inc. et al. v. Broudo et al., 617

Durrett v. Washington Nat'l Ins. Co., 446

eBay Inc. v. MercExchange, 253

Eckard Brandes, Inc. v. Riley, 560

EMSI Acquisition, Inc. v. Contrarian Funds, LLC, 675-76

Enstar Group, Inc. v. Grassgreen, 520-27, 543-44, 562, 576

ERI Consulting Engineers, Inc. v. Swinnea, 572

Ericsson Inc. v. D-Link Systems, Inc., et al., 252

Exmark Mfg. Co. v. Briggs & Stratton Power Prods. Grp., LLC, 24748,
250

Experience Hendrix L.L.C. v. Hendrixlicensing.com Ltd., 183

Fabrication & Truck Equipment, Inc. v. Powell, 104

Fail-Safe, L.L.C. v. A.O. Smith Corp., 635

Fairway Dodge, Inc. v. Decker Dodge, Inc., 108

Federal Home Loan Mortgage Corp. (Freddie Mac) Securities Opinion
Litigation, In re, 618, 623-24

Federal Housing Finance Agency v. Nomura Holding America, Inc.,
630

Fidelity-Phenix Fire Ins. Co. v. Benedict Coal Corp., 499

First Specialty Ins. Corp. v. GRS Mgmt. Assocs., Inc., 483

Fletcher-Harlee Corp. v. Szymanski, 472

Flood Mobile Homes, Inc. v. Liberty Homes, Inc., 104

FMS, Inc. v. Volvo Construction Equipment North America, Inc., 1034

Food Lion, Inc. v. Capital Cities, 557

Ford Global Technologies, LLC v. New World Int’l., 262

Gardner v. Little, 108

Gemini Networks v. Nofs, 564

General Ins. Co. v. Pathfinder Petroleum Co., 499

Georgia-Pacific Corp. v. United States Plywood Corp., 225, 249, 276, 289

Goldman Sachs Group Inc, In re, 604

Goldman Sachs Group Inc,, et al. v. Arkansas Teacher Retirement
System, et al., 604-5

Graham v. John Deere Co., 281, 282

Grain Processing Corp. v. American Maize, 237

Green v. Polyester Fibers, LLC., 367

Groupon Securities Litigation, In re, 623

Haelean Laboratories, Inc. v. Topps Chewing Gum, Inc., 174

Haff v. Augeson, 8

Halliburton Co. v. Erica P. John Fund, Inc. (Halliburton II), 601-5, 606
Hallmark Cards, Inc. v. Monitor Clipper Partners, LLC, 276
HealthSouth Corp. Securities Litigation, In re, 623

Hemphill v. Liberty Mut. Ins. Co., 199

Horne v. World Publications, Inc. et al., 16-17

HTS, Inc. v. Boley, 576

Hubbard v. BankAtlantic Bankcorp, Inc., 617

Hydrogen Master Rights, Ltd v. Weston, 673

714

www.bvresources.com



Index of Cases in Volume Two

LB. of T. Grocery & Food Emps. Welfare Fund v. Regions Fin. Corp., 607

IBEW Local 98 Pension Fund v. Best Buy Co. Inc., 603—4

ICD Publ'ns., Inc. v. Gittlitz, 535-37, 576

Indian Hills Holdings, LLC v. Frye, 199

Interim Healthcare, Inc. v. Spherion Corporation, 590

J. Lilly, LLC v. Clearspan Structures Int’l et al., 199

Jonathan Bawtinhimer and Geoffrey Fortunatov. D.R. Horton, Inc. and
DHI Mortgage Co., 639

Jose M. Terrones, et al. v. Abel J. Tapia, P.E., 166

Kaycee Land & Livestock v. Flahive, 467
KDC, Inc. v. Kraklow, 15
Krogman v. Sterritt, 607

Lambrecht & Assocs. v. State Farm Lloyds, 481

Levy v. Markal Sales Corp., 576

Lewis Jorge Construction Management, Inc. v. Pomona Unified School
District, 94

Lexmark Intern., Inc. v. Static Control Component, Inc., 123-24

Linton v. Shell Oil Company, et al., 380

L.M.P. Service, Inc. v. Shell Oil Co., 140

Local 703 v. Regions Financial Corp., 603, 607

Lori Palladino v. DeGiacomo, 458-59

Madrid v. Lawyers Title Ins. Co., 445

Marriage of Pagano, In re, 568

Martin v. Freeman, 467

Max Sugarman Funeral Home, Inc. v. A.D.B. Investors, 442

McCullough v. Scarbrough, Medlin & Associates., Inc., 573

Meineke Car Care Centers, Inc. v. RLB Holdings, LLC., 121, 122

Mellin v. Northern Security Insurance Company, Inc., 484

Mellon Bank, N.A. v. Metro Commc’ns, Inc., 446

Mentor Graphics Corporation v. Eve-USE, Inc. et al., 344

Minco, Inc. v. Combustion Engineering, Inc., 241

MindGames, Inc. v. Western Publishing Co., 14, 15

Monessen Southwestern Railway Co. v. Morgan, 377

Monster Energy Company v. Vital Pharmaceuticals, Inc. and John H.
Owoc, 660

Motorists Mutual Ins. v. Hardinger, 483-84

Multimedia Patent Trust v. Apple, Inc., 247

MyGallons LLC v. U.S. Bankcorp, 9

National Railroad Passenger Corp. v. Veolia Transportation Services,
549

Nautilus Ins. Co. v. Jabar, 484

Navigato v. 5] Restaurants, LLC, 166

Nordock v. Systems, 262

Nova Casualty Co. v. Waserstein, 483

Novatel Wireless Securities Litigation, In re, 612

Oberdick, In re, 458

Omnicom Group, Inc. Securities Litigation, In re, 622
Orion PowerMidwest, L.P. v. American Coal Sales Co., 468
Otter Products, LLC et al. v. Phone Rehab, LLC et al., 631

Panduit Corp. v. Stahlin Bros. Fibre Works, Inc., 233

Pavesich v. New England Life Insurance Co., 174

Petrobras Securities, In re, 607

Phansalkar v. Andersen Weinroth & Co., 564

Phyliss Grayson, et al.v. Lockheed Martin Corporation, 632

Plantation General Hospital Limited Partnership v. Division of Admin-
istrative Hearings, et al., 379

Plumbers & Pipefitters, Nat. Pension Fund v. Burns, 619, 623, 624

Postal Instant Press v. Sealy, 120-21

Propellex Corp. v. Brownlee, 79-80

Purolator Prod., Inc. v. Torite Indus., Inc., 576

Radisson Hotels Int’l, Inc. v. Majestic Towers, Inc., 121, 122
RAF Enterprises LLC, et al. v. Trident LLC, et al., 166
Ratajczak v. Beazley Solutions Limited, 678-79

Rebelwood Apartments RP, LP, et al. v. English, et al., 374, 380-81
Recreational Data Services, Inc. v. Trimble Navigation, Ltd., 14
Reeder-Simco GMC, Inc. v. Volvo GM Heavy Truck Corp., 104
REMEC Incorporated Securities Litigation, In re, 617

Rite-Hite Corp. v. Kelley Co., Inc., 248

Roberson v. Rochester Folding Box Co., 174

Robichaux v. Settoon Towing, LLC, 374-75, 380

Rooney v. EZCORP, Inc., 605

S. Wallace Edwards & Sons v. Cincinnati Ins. Co., 482, 505

Saden v. Smith, 573

Sansara Condominium Association, Inc. v. Sansara Development Cor-
poration et al., 634, 635

Saudi Basic Indus. Corp. v. Mobil Yanbu Pet. Co. Inc., 672

Schultz v. CFTC, 214

Scientific Atlanta, Inc. Securities Litigation, In re, 622

Scrushy v. Tucker, 565

Sealed Party v. Sealed Party, 563

SEC v. Badian et al., 619

Segal v. Rochelle, 444

Sensolria, LLC & Clover Top Holdings, Inc. et al. v. John D. Kaweske et
al., 199

Serio v. Baystate Props., LLC, 467

Servidone Constr. Corp. v. United States, 79, 80

Sheldon v. Metro-Goldwyn Pictures Corp., 344

Signet Jewelers Ltd. Sec. Litig., In re, 603

Snepp v. United States, 565, 572

Sonora Diamond Corp. v. Superior Court, 467

St. Jude Medical Inc. Securities Litigation, In re, 603

Steven Palladino, In re, 458-59

Strougo v. Barclays Bank PLC, 603, 604

Swinnea v. ERI Consulting Eng'rs, Inc., 572, 573, 576

Tate Access Floors, Inc. v. Maxcess Techs., Inc., 236

Teamsters Local 445 Freight Division Pension Fund v. Bombardier, Inc.,
607, 608, 624

Tech. Coating Applicators, Inc. v. U.S. Fidelity & Guaranty Co., 483

To-Am Equipment Co. v. Mitsubishi Caterpillar Forklift America Inc.,
104

TOUSA, Inc., In re, 44344

Town & Country Properties, Inc. v. Riggins, 180

Tracy v. USAA Cas. Ins. Co., 199

Tyco International, Ltd. v. Kozlowski, 537-39, 555

Unger v. Amedisys, Inc., 608

United States ex rel. Bookwalter v. UPMC, 60-61

United States ex rel Herbert J. Nevyas, M.D. and Anita Nevyas-Wallace,
M.D. v. Allergan, Inc., 57

United States ex rel. Miller & Metts v. HMA, et al., 55

United States v. Greber, 42

United States v. Spearin, 91

Universal Pictures v. Harold Lloyd Corp., 344

University Computing Co. v. Lykes-Youngstown Corp., 275

Upjohn Co. v. United States, 408, 425

US Bank National Association v. GreenPoint Mortgage Funding, Inc.,
674

Utah Med. Prods. Inc. v. Graphic Controls Corp., 236

Vendo Co. v. Stoner, 576
Ventura v. Titan Sports, Inc., 184
Vibra-Tech Eng'rs, Inc. v. Kavalek, 576

www.bvresources.com

715



The Comprehensive Guide to Economic Damages: Volume Two

Waggoner v. Barclays, 604 Yarway Corp. v. Eur-Control USA, Inc., 236
Waits v. Frito-Lay, Inc., 178, 183
William Floyd Union Free School District v. Wright, 568

. .. " R Zacchini v. Scripps-Howard Broadcasting Co., 175
Winstar Communications Securities Litigation, In re, 623

ZixIt Corp. v. Visa USA Inc,, 9

Zubik v. Zubik, 472
Xcelera.com Securities Litigation, In re, 607

716 www.bvresources.com



._._.. fnl

l'l L inwiil\

-

l

Platforms include...
DealStats

Cost of Capital Professional
Economic Outlook Update
First Research

Vertical 1Q

Business Valuation Update
BVResearch Pro

BVLaw

Training Passport

And much more!

Guarantee you have the most current and comprehensive
valuation data available with BVR's suite of products

Every informed stakeholder in business valuation, performance benchmarking, or risk assessment turns

to Business Valuation Resources (BVR) for authoritative deal and market data, news and research, training,

and expert opinion. Rely on BVR for the most trusted business valuation intelligence. BVR's data, publications,

and analysis have won in the boardroom and the courtroom for over two decades.

il
DEAL & MARKET DATA

BVR's platforms, such as DealStats
and Cost of Capital Professional,
provide the most detailed data
available on the market and are
used by business appraisers,
business brokers, investment
bankers, and more.

»@

NEWS & RESEARCH

BVR’s searchable databases,
reports, and books and guides
capture the most timely content
you need to stay abreast of the
latest developments in the
business valuation profession.

Learn more about all of our offerings at:

bvresources.com

I

TRAINING & CPE

Stay current with the business
valuation profession and earn
CPE credits from anywhere with
BVR'’s training programs featuring
top thought leaders who address
the most important and timely
issues in the profession.

Contact us at:
503-479-8200

info@bvresources.com






