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Introduction

Dear Reader,

Valuation and damages issues are key components of civil litigation. Savvy financial experts know 
that, to succeed in court, they must stay informed about case law developments. Moreover, 
valuators who show a familiarity with legal issues and court rulings have instant credibility with 
potential attorney clients.

BVLaw tracks cases in many areas of law, including shareholder and business partner disputes, 
ESOP, federal tax disputes, bankruptcy, contract litigation, intellectual property disputes, and 
divorce proceedings. BVLaw’s yearly compendium is a repository of key court decisions that 
came out in a given year and is an easy-to-use and time-saving resource for experts of all back-
grounds as well as attorneys.

Here is a quick look at some of the case discussions that appear in the new compendium. 

Two gift tax cases commanded the attention of valuators in 2019, and they both focused on tax 
affecting—although, it bears pointing out, tax affecting is not the only issue that makes both 
court decisions noteworthy. In late March 2019, a federal district court in Wisconsin issued its 
opinion in Kress v. United States. In valuing gifted minority shares in an S corporation, experts 
for both parties tax affected, and the court readily accepted the practice. The government’s 
expert also proposed an S corp premium, but the court found this was not warranted under the 
facts of the case. Valuators who long have argued in favor of tax affecting when valuing pass-
through entities see the court's stance toward tax affecting as a vindication. 

Their victory was even sweeter when, following Kress, the U.S. Tax Court, in Estate of Aaron Jones 
v. Commissioner, a gift tax case that involved the decedent’s two related PTEs, adopted all of
the taxpayer expert’s valuation decisions and conclusions, including tax affecting. It’s important
to note that the Tax Court, in validating tax affecting, did not overturn Gross but distinguished
that precedent and subsequent cases based on Gross on the facts. The Business Valuation Case
Law Yearbook, 2020 edition, contains digests of both cases.

ESOP appraisers, however, found little to celebrate in 2019. First, in Brundle v. Wilmington 
Trust, the 4th Circuit Court of Appeals ended an acrimonious dispute by affirming the district 
court’s liability and damages rulings against the trustee. The reviewing court found the trustee 
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violated its duty to act “solely in the interest of the [plan] participants” and the trustee did not 
“thoroughly probe[] the gaps and internal inconsistencies in [the appraiser’s] report.” 

Next, in a highly awaited trial court decision, a federal district court, also in the 4th Circuit, used 
the Brundle framework to find the trustee liable for breach of fiduciary duties and the owner 
liable for participating in a transaction that he knew or should have known overvalued the stock 
he sold to the ESOP. The court’s long, and controversial, opinion pivoted on a few key facts, 
which, the court believed, indicated the valuation underlying the contested transaction was 
manipulated to achieve a predetermined outcome. A digest detailing the court’s findings is 
included in the Business Valuation Case Law Yearbook, 2020 edition. 

ESOP litigations have taken yet another turn, with trustees beset by lawsuits suing co-fiduciaries 
and nonfiduciaries, including ESOP appraisers, for indemnification and/or contribution. In a bit 
of good news for ESOP appraisers, in Remy v. Lubbock Nat’l Bank, a district court (again from 
the 4th Circuit) found ERISA does not provide for a right to contribution against a nonfiduciary 
ESOP appraiser. Accordingly, the court dismissed the trustee’s third-party complaint against 
the ESOP appraiser. BVLaw will continue to monitor this area of law for other developments.

The Delaware Court of Chancery saw much activity in 2019. The court issued three long statu-
tory appraisal rulings in which it tried to “apply the teachings” of the Delaware Supreme Court’s 
2017 decisions in DFC Global, Dell, and Aruba Networks. In each of the Supreme Court rulings, 
the high court overturned the Court of Chancery’s fair value determinations and urged, but 
did not categorically order, the use of the transaction price as the indicator of fair value. The 
high court’s rationale was that, when dealing with a publicly traded company and an efficient 
market, it is sound to assume that the price that many investors pay for company stock is a more 
reliable indication of the worth of the company than a post-transaction discounted cash flow 
analysis (DCF) done by a party expert in the context of litigation. 

Since the use of the transaction price requires a sound sale process, the Court of Chancery in 
recent cases focused most of its attention on the circumstances of the transaction. The ques-
tions were whether the sale process was compromised and whether the deal qualified as an 
arm’s-length transaction. Vice Chancellor Laster, in two key decisions, In re Appraisal of Columbia 
Pipeline Grp., Inc. and In re Stillwater Mining Co., performed an extensive review of the facts 
related to the parties’ negotiations and the key players against the backdrop of the Supreme 
Court’s controlling decisions. The vice chancellor, in both cases, found the sale process, although 
not without problems, was sound enough to justify reliance on the transaction price. 

In contrast, in a third case, In re Appraisal of Jarden Corp., the court (Vice Chancellor Slights ad-
judicating) found the sale process was too compromised and it adopted the unaffected market 
price. A takeaway from these decisions is that, when dealing with a publicly traded company, the 
Delaware Court of Chancery is inclined to use the transaction price as fair value and is unlikely 
to look to the party experts’ DCF. Digests of the Court of Chancery decisions are included in 
Business Valuation Case Law Yearbook, 2020 edition, and provide an in-depth discussion of the 
applicable legal principles and the court’s reasoning in each of these cases.

https://www.bvresources.com/products/bvlaw
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Goodwill is an evergreen topic in valuation, and this issue featured prominently in a number of 
marriage cases as well as in a business divorce case. Two Florida divorce cases, In re Marriage 
of Cooksey and Muszynski v. Muszynski, are notable in that the experts for the prevailing par-
ties took a different view of how to treat certain identifiable intangibles, but both experts used 
the “with/without” method to quantify the owner’s separate personal goodwill. Digests of both 
cases can be found in the new compendium. 

The Business Valuation Case Law Yearbook, 2020 edition, also includes a digest analyzing a 
business dissolution case that arose in Washington state and centered on the goodwill of the 
litigants’ professional limited liability company. In McLelland v. Paxton, the state Court of Appeals 
used the opportunity to answer a number of questions as to the existence of entity goodwill 
in general and entity goodwill under the facts of the case. In doing so, the court provided a 
review of relevant case law, including divorce cases, from Washington state as well as other 
jurisdictions. Valuators and attorneys, no matter in which jurisdiction they usually practice, will 
benefit from the court’s analysis.

Finally, throughout the year, BVLaw kept an eye on Daubert cases, intellectual property disputes 
that have raised damages issues, as well as discovery disputes in various legal fields that have 
turned on valuation and damages evidence. 

Financial experts and attorneys looking for an efficient tool to gain an understanding of the 
2019 legal landscape as it relates to business valuation and economic damages will find it in 
the Business Valuation Case Law Yearbook, 2020 edition.

Sincerely,

Sylvia Golden, Esq. 
Executive Legal Editor

https://www.bvresources.com/products/bvlaw
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Court Case Summary Table
Presented in order of case type, then by jurisdiction.

Case Name Date
State/

Jurisdiction Court Summary Page

Bankruptcy

In re Aerogroup International, 
Inc. 3/26/19 Federal

United States 
Bankruptcy Court

In Allocation Dispute Related to 
§ 363 Sale, Bankruptcy Court 
Bridges Experts’ Value Gaps 22

Breach of Fiduciary Duty

In re PLX Tech. Stockholders 
Litig. 10/16/18 Delaware

Court of Chancery 
of Delaware

‘Real-World Market Evidence’ Does 
Not Support Dissenters’ Damages 
Claim, Chancery Says 223

Discovery

County of Maricopa v.  
Office Depot Inc. 10/9/19 Federal

United States 
District Court

Expert Report Containing Notes 
Qualifies as Draft Not Subject to 
Discovery 82

Helen Ziegler Benjamin v.  
Island Management 11/5/19 Connecticut

Superior Court 
(Trial Court)

Financial Expert Testimony 
Persuades Court to Order Inspection 
of Company Records 276

Galasso v. Cobleskill Stone 
Products 2/28/19 New York

Supreme Court 
of New York, 

Appellate Division
Court Explains Why Valuation Report 
Is Discoverable 103

Noven Pharmaceuticals v 
Novartis Pharmaceuticals 11/9/18 New York

Supreme Court 
of New York  
(Trial Court)

Court Finds Defendant’s Valuation 
Had ‘Mixed Purpose’ and Orders 
Disclosure 199

Acosta v. Wilmington Trust, N.A. 
(HCMC) 2/1/19

Federal/ 
New York

United States 
District Court

In ESOP Dispute, Court Orders 
Disclosure of Communications 
Involving Independent Financial 
Advisor 19

Acosta v. Wilmington Trust, N.A. 
(II) (Graphite) 1/25/19 Federal/Ohio

United States 
District Court

In ESOP Discovery Dispute, Court 
Affirms Protection of Expert Drafts 
Under Rule 26 16

Dissenting Shareholder

In re Appraisal of Columbia 
Pipeline Grp., Inc. 9/12/19 Delaware

Court of Chancery 
of Delaware

Court Endorses Unadjusted Deal 
Price as Fair Value Indicator Despite 
Flaws in Sale Process 65

In re Appraisal of 
Jarden Corp. (I) 7/19/19 Delaware

Court of Chancery 
of Delaware

Court of Chancery Rules Unaffected 
Market Price Is Best Evidence of Fair 
Value 126

In re Appraisal of 
Jarden Corp. (II) 9/16/19 Delaware

Court of Chancery 
of Delaware

Court Says Corrected DCF Still 
Supports Original Fair Value 
Determination 135

Kendall Hoyd & Silver v. 
Trussway Holdings 2/28/19 Delaware

Court of Chancery 
of Delaware

Court Chooses DCF to Determine 
Fair Value in ‘Straightforward’ 
Appraisal Case 146

In re Stillwater Mining Co.  
2017 0385 JTL 8/21/19 Delaware

Court of Chancery 
of Delaware

Despite Less-Than-Optimal Sale 
Process, Court Relies on Deal Price 
for Fair Value 259
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Case Name Date
State/

Jurisdiction Court Summary Page

Verition Partners Master Fund 
Ltd. v. Aruba Networks, Inc. 
(Aruba III) 4/16/19 Delaware

Delaware 
Supreme Court

Delaware Supreme Court Reproves 
Chancery’s Use of Unaffected Market 
Price in Aruba 265

Economic Damages & Lost Profits

Cline v. Sunoco 10/3/19 Federal
United States 
District Court

Expert Testimony Offered at Class-
Certification Stage Survives Daubert 
Challenge 62

Ferraro v. Convercent, Inc. 12/12/18 Federal
United States 
District Court

Court Says Daubert’s ‘Gatekeeper’ 
Role Favors Inclusion, Not Exclusion 96

MY Imagination v.  
M.Z. Berger & Co. 10/29/18 Federal

United States 
District Court

Court Concludes Plaintiff Cannot 
Satisfy Three-Part New York Lost 
Profits Test 192

Sabre GLBL, Inc. v. Shan 7/3/19
Federal/ 

3rd Circuit
United States 

Court of Appeals

In Misappropriation Case, Expert’s 
‘Head Start’ Damages Calculation 
Survives Appeal 241

Alkayali v. Boukhari 4/5/19 California Court of Appeal

Court Validates Expert’s Reliance 
on Pratt’s Stats/DealStats for Sales 
Transaction Analysis 28

Olive v. General Nutrition 
Centers 11/2/18 California Court of Appeal

Court Rejects Expert’s Reliance on 
Other Celebrity Royalty Agreements 
to Develop Damages Analysis 202

In re PLX Tech. Stockholders 
Litig. 10/16/18 Delaware

Court of Chancery 
of Delaware

‘Real-World Market Evidence’ Does 
Not Support Dissenters’ Damages 
Claim, Chancery Says 223

Zayo Group v.  
Latisys Holdings, LLC 11/26/18 Delaware

Court of Chancery 
of Delaware

Expert’s Use of Wrong Damages 
Methodology Results in ‘Grossly 
Inflated’ Damages 271

Infogroup, Inc. v. Database USA.
com LLC 12/18/18

Federal/
Nebraska

United States 
District Court

Court Limits Damages for Copyright 
Infringement, Noting Lack of ‘Causal 
Nexus’ 122

Cargotec Corp. v. Logan 
Industries 12/20/18 Texas Court of Appeals

Court’s Majority Says Expert’s 
Reliance on Management 
Projections Was Unreasonable 57

Mem’l Hermann Health Sys. v. 
Gomez 8/15/19 Texas Court of Appeals

Damages Expert’s ‘Before/After’ 
Lost Profits Analysis Bolsters 
Plaintiff’s Defamation Case 181

ESOP Valuations

Lee v. Argent Trust Co. 8/7/19 Federal
United States 
District Court

Court Finds Plaintiff Fails to Show 
ESOP Transaction Caused Injury 163

Pizzella v. Vinoskey 8/2/19 Federal
United States 
District Court

DOL Prevails on All Claims Against 
ESOP Trustee and Owner/Seller 215

Remy v. Lubbock Nat’l Bank 8/8/19 Federal
United States 
District Court

Trustee’s Claim for Contribution 
Against ESOP Appraiser Collapses 237

Brundle v. Wilmington Trust 
N.A. (Brundle III) 3/21/19

Federal/ 
4th Circuit

United States 
Court of Appeals

4th Circuit Says Record Supports 
Liability and Damages Findings 
Against ESOP Trustee 46

Acosta v. Wilmington Trust, N.A. 
(I) (Graphite) 1/18/19 Federal/Ohio

United States 
District Court

In Gatekeeper Role, Court Trains 
Attention on Expert Methodology, 
Not Conclusions 13
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Case Name Date
State/

Jurisdiction Court Summary Page

Estate and Gift Taxation

Estate of Aaron Jones v. 
Commissioner 8/19/19 Federal

United States  
Tax Court

Keeping Gross Alive, Nimble Tax 
Court Accepts PTE Tax Affecting 138

Kress v. United States 3/26/19
Federal/

Wisconsin
United States 
District Court

Gift Tax Case Suggests Overall 
Acceptance of S Corp Tax Affecting 154

Expert Testimony

Cline v. Sunoco 10/3/19 Federal
United States 
District Court

Expert Testimony Offered at Class-
Certification Stage Survives Daubert 
Challenge 62

County of Maricopa v.  
Office Depot Inc. 10/9/19 Federal

United States 
District Court

Expert Report Containing Notes 
Qualifies as Draft Not Subject to 
Discovery 82

Helen Ziegler Benjamin v.  
Island Management 11/5/19 Connecticut

Superior Court 
(Trial Court)

Financial Expert Testimony 
Persuades Court to Order Inspection 
of Company Records 276

Federal Taxation

Amazon.com, Inc. v. 
Commissioner (Amazon II) 8/16/19

Federal/ 
9th Circuit

United States 
Court of Appeals

9th Circuit Upholds Tax Court’s 
Valuation of Intangibles in Big 
Transfer Pricing Case 34

Blau v. Commissioner (RERI II) 5/24/19 Federal

United States 
Court of Appeals 
for the District of 
Columbia Circuit

D.C. Circuit Upholds Remainder-
Interest Valuation in Weird 
Charitable Contribution Case 40

Exelon Corp. v. Commissioner 10/3/18
Federal/ 

7th Circuit
United States 

Court of Appeals

Appeals Court Upholds Tax Court’s 
Section 1031 Decision Pivoting on 
‘Tainted Appraisals’ 92

Intellectual Property

Bio Rad Labs. v. 10X Genomics, 
Inc.

9/28/18 Federal
United States 
District Court

Daubert Ruling on How to Satisfy 
Apportionment When Using 
Benchmark Licenses 3811/2/18 Federal

United States 
District Court

Grove US LLC v.  
Sany America Inc. 2/28/19 Federal

United States 
District Court  

(E.D. Wisconsin)
Court Admits Unjust Enrichment 
Damages Based on Profit Projections 109

Simo Holdings, Inc. v. H.K. 
uCloudlink Network Tech. Ltd. 8/28/19 Federal

United States 
District Court

Expert’s Reasonable Royalty 
Properly Captured Value Added by 
Plaintiff’s Invention 246

Enplas Display Device Corp. v. 
Seoul Semiconductor Co. 11/19/18

Federal 
Circuit

United States 
Court of Appeals

Federal Circuit Majority Says 
‘Premium’ License Calculation 
Includes Noninfringing Products 88

Judicial Dissolution

Complete Logistical Services, 
LLC v. Rulh 6/6/19 Federal

United States 
District Court  

(E.D. Louisiana)

Court Says Expulsion Price 
Determination in Louisiana Buyout 
Dispute Is Triable Issue 75

Smith v. Promontory Financial 
Group, LLC 4/30/19 Delaware

Delaware Court of 
Chancery

Delaware Chancery Relies on Deal 
Proposal Valuation in Adjudicating 
Buyout Dispute 250
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Case Name Date
State/

Jurisdiction Court Summary Page

Kolwe v. Civil and Structural 
Engineers, Inc. 2/21/19 Louisiana

Court of Appeal, 
3rd Circuit

Court Says ‘Fair Value’ Under State 
Shareholder Oppression Law 
Precludes Discounts 150

Lund v. Lund (Lund II) 1/14/19 Minnesota Court of Appeals

Appeals Court Upholds Grocery 
Store Buyout Ruling and Fair Value 
Determination 169

Namerow v. PediatriCare 
Associates, LLC 11/29/18 New Jersey

Supreme Court 
of New Jersey

Court Says Expert’s Inclusion of 
Intangible Assets Violates Buyout 
Agreement 196

Puklich v. Puklich 6/27/19 North Dakota
Supreme Court of 

North Dakota

High Court Approves of Trial Court’s 
Rejection of Discounts in Fair Value 
Determination 233

Saltzer v. Rolka 10/30/18 Pennsylvania

Superior Court  
of Pennsylvania 
(appellate court)

Appellate Court Upholds Use of Risk 
Discount in Fair Value Determination 244

McLelland v. Paxton 11/21/19 Washington Court of Appeals

Washington State Appeals Court 
Adopts Rule on Entity Goodwill in 
Professional LLC 175

Marital Dissolution/Divorce

Callahan v. Callahan 5/5/15 Connecticut
Appellate Court 
of Connecticut

Court Rejects Double-Dip Claim, 
Emphasizing Owner’s General 
Earning Capacity 54

Oudheusden v. Oudheusden 5/21/19 Connecticut
Appellate Court 
of Connecticut

Connecticut Appellate Court 
Remands Because of Impermissible 
Double Dipping 207

In re Marriage of Cooksey 
(Cooksey v. Cooksey) 3/28/18 Florida

Circuit Court, 
Fourth Judicial 

Circuit

Court Credits Goodwill 
Determination Based on 
‘With/Without’ Method 80

Hall v. Hall 6/14/19 Florida Court of Appeal

Medical Practice Must Produce 
Information Bearing on Spouse’s 
Ownership Value 114

Kvinta v. Kvinta 6/28/19 Florida Court of Appeal

Coverture Fraction Method Best 
BV Approach in Face of Lack of 
Financial Data 161

Muszynski v. Muszynski 10/4/17 Florida

Circuit Court of 
the Ninth Judicial 

Circuit (Trial Court)

Court Validates Expert’s Method for 
Separating Out Owner’s Personal 
Goodwill 188

Stephanos v. Stephanos (In re 
Marriage of Stephanos) 12/28/18 Florida

Circuit Court  
(15th Judicial 

Circuit) (trial court)

Divorce Court Finds No Personal 
Goodwill Value in Single-Owner 
Business 254

In re Marriage of Preston 8/1/18 Illinois
Appellate Court 

of Illinois

Court Favors MUM Method for 
Goodwill Allocation in Illinois 
Divorce Case 229

Zausch v. Schnakenburg 2/15/19 Indiana Court of Appeals

Indiana Court Upholds Child 
Support Calculation Involving Pass-
Through Entities 270

Henry v. Henry 12/19/18 Louisiana Court of Appeal

Louisiana Courts Wrestle With 
Treatment of Debt in Community 
Property Valuation 116
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Case Name Date
State/

Jurisdiction Court Summary Page

Hultz v. Kuhn 2/21/19 Maryland

Court of Special 
Appeals 

(intermediate 
appellate court)

Pratt’s Stats/DealStats Market 
Analysis Survives Appeal by Owner 
Spouse 119

Persaud v. Goad 11/19/18 Maryland
Court of  

Special Appeals

Mix of Real Estate and Business 
Assets Poses Valuation Challenges 
for Courts 209

Gill v. Gill 10/24/18 Minnesota Supreme Court

Divided High Court Says Earn-Out 
Payments From Company Sale Are a 
Marital Asset 105

Fox v. Fox 4/9/19 New Jersey

Superior Court 
of New Jersey, 

Appellate Division
Court Remands for Determination of 
Separate Asset’s Premarital Value 99

Marroquin v. Marroquin 3/14/19 Utah Court of Appeals

No Enterprise Goodwill in One-
Person Business, Utah Appeals Court 
Confirms 172

Lucchesi v. Lucchesi 1/23/19 Tennessee Court of Appeals

Appreciation in Liquor Company’s 
Value Represents Marital Property, 
Appeals Court Finds 165

Burchfield v. Burchfield 6/3/19 Virginia

Circuit Court  
of Fairfax County 

(Trial Court)

Court Explains Treatment of 
Undistributed Earnings in Valuing 
Law Firm Partnership Interest 51

Personal Injury

Colvin v. Syrian Arab Republic 1/30/19 Federal
United States 
District Court

Court Awards Loss of Income 
Damages Related to Acclaimed War 
Correspondent’s Killing 72
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