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Introduction

Dear Reader,

Valuation and damages issues are an integral part of civil suits, and attorneys and judges look to 
experts to achieve a proper financial outcome. Therefore, it is critical that financial advisors know 
not only their craft but also the legal landscape in which they perform.

This compendium1 of case law represents BVLaw’s analysis of the most noteworthy court decisions of 
2017 in the areas of shareholder, bankruptcy, contract, intellectual property, ESOP, federal tax, or marital 
litigation. The collection is a deep source of teachable moments—about legal principles, valuation method-
ology, and the act (art) of presenting expert opinions—that benefits the generalist as well as the specialist. 

Highlights include analysis of a series of statutory appraisal rulings by the Delaware Court of 
Chancery. The first question valuators ask whenever the Chancery issues a fair value ruling is one 
of methodology: discounted cash flow (DCF) analysis or deal price? For a long time, the Chancery 
seemed to favor the DCF, but, in recent years, the court increasingly has deferred to the market 
price. This year’s decisions—In re PetSmart, Inc., In re SWS, and ACP Master v. Sprint—show a court 
vacillating between the two approaches depending on the integrity of the sales process and the 
reliability of the projections undergirding the post-transaction DCF. On the methodology question, 
readers will want to pay attention to DFC Global, a Delaware Supreme Court decision in which 
the chief justice expressly questioned the integrity of the Chancery’s DCF analysis and remanded 
for a recalculation of fair value. In a lengthy opinion, the chief justice made his preference for the 
market price clear. The DCF model is most valuable when there is no observable market price, 
which was not true in the instant case, the Supreme Court noted.

At least two other courts issued important fair value decisions. In Lutz v. Lutz, a Minnesota district 
court ordered a minority shareholder buyout in a long-lasting dispute between siblings who inher-
ited interests in a well-known local supermarket business. Prominent valuation experts squared 
off, but the court performed its own DCF analysis. In adjudicating the matter, the court included 
copious references to Delaware Court of Chancery case law. Similarly, in Kottayil v. Insys, an appeals 
court decision that upheld the trial court’s use of an IPO valuation, the Arizona Court of Appeals 

1 The yearbook features an analysis of all the court cases that were added to the BVLaw database in 2017. BVLaw, published by 
Business Valuation Resources, is an exclusive collection of 3,700+ court cases and accompanying analysis with a focus on busi-
ness valuation and damages issues as they appear in fair value disputes, economic damages (including lost profits) suits, federal 
tax litigation, marital dissolution proceedings, and other court proceedings. BVLaw’s legal experts continuously track state and 
federal court decisions to ensure our readers stay on top of the latest valuation and damages-related controversies.

http://www.bvresources.com/products/bvlaw
http://www.bvresources.com/products/bvlaw
http://www.bvresources.com/products/bvlaw
http://www.bvresources.com/products/bvlaw
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specifically referenced Delaware decisions. These cases illustrate how far-reaching the authority of 
Chancery case law is and how important it is for financial experts to keep up with it, regardless of 
the jurisdiction in which a financial expert practices. The BVLaw compendium helps the reader do so.

The ESOP area provided its own drama. In spring 2017, two federal trial courts issued almost identical 
rulings against the trustees of two employee stock ownership plans. In Brundle v. Wilmington Trust and 
Perez v. First Bankers Trust Services (FBTS), the courts found the trustees had failed to vet the pretransac-
tion valuations independent financial advisors had performed. Therefore, the trustees had caused the 
respective ESOPs to overpay. The trustee in Brundle immediately challenged the decision in a post-trial 
motion, but the court let stand its earlier ruling. BVLaw expects to report on the appeal in the future. 
Recent reports suggest FBTS and the Department of Labor have resolved the dispute; the trustee will 
pay a substantial sum. Anyone practicing in this area will want to be familiar with both cases.

There also has been no shortage of economic damages cases raising questions as to the proper 
measure of damages. Different courts have addressed the matter differently. For example, in West 
Plains v. Retzlaff, the 8th Circuit Court of Appeals upheld a sizable jury award in a business tort 
case that was adjudicated under Nebraska state law. What stands out is that the seller of a company 
and former employees were found liable for interfering with the plaintiff’s business relations even 
though none of the defendants was bound by a noncompete or employment agreement. Further, 
although the plaintiff did not immediately collapse, the plaintiff’s damages expert was able to show 
that the defendant’s wrongful conduct caused a total loss to the plaintiff. 

In contrast, in Mifflinburg Telegraph v. Criswell, a case that had similar facts, a different court said it 
could not “in good conscience” award the economically hurt plaintiff total loss damages because 
the plaintiff still had some assets and accounts receivable. The proper measure of damages was 
lost profits, the court found.

In the divorce area, the New Jersey Slutsky v. Slutsky case merits attention for its discussion of a 
complex goodwill-related matter. The husband was an equity partner in a law firm and the wife 
claimed she was entitled not only to a portion of the husband’s partnership interest, but also to a 
portion of the goodwill value attributable to the firm, which she argued existed. The trial court 
sided with the wife, but its conclusory valuation and equitable distribution findings piqued the 
appellate panel, which remanded for review by a different trial court judge. A “nuanced methodol-
ogy is required,” the appellate panel cautioned the trial court (and appraisers). 

Readers of the compendium will find many more compelling cases, all of which will assist financial 
experts to develop a deeper understanding of the current litigation landscape.

Sincerely,

Sylvia Golden, Esq.
Executive Legal Editor

http://www.bvresources.com/products/bvlaw
http://www.bvresources.com/products/bvlaw
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Lender Processing Servs. 12/16/16 Delaware

Court of Chancery  
of Delaware

Chancery Says Solid Sales Process Lends 
Credibility to Deal Price 133

In re PetSmart, Inc. 05/26/17 Delaware Court of Chancery
‘Fanciful’ Projections Make DCF an 
Unreliable Tool in Appraisal Proceeding 163

In re Appraisal of SWS Group, Inc. 05/30/17 Delaware Court of Chancery
Chancery’s DCF Upends Appraisal Arbitrage 
Strategy 217

DFC Global Corp. v. Muirfield Value 
Partners (DFC Global II) 08/01/17 Delaware

Supreme Court  
of Delaware

High Court Finds Chancery’s Weighting of 
Values Unexplained and Inexplicable 68

ACP Master, Ltd. v. Sprint Corp. 07/21/17 Delaware
Court of Chancery  

of Delaware
DCF Projections Failed to Reflect Target’s 
Operative Reality, Chancery Says 11

Athlon Sports Communications, Inc. v. 
Duggan, 10/17/16 Tennessee Court of Appeals

Tennessee Sticks With Delaware Block 
Method in Judicial Appraisals 23

ESOP

Perez v. First Bankers Trust  
Services, Inc. 03/31/17

Federal/ 
New Jersey

United States  
District Court

ESOP Trustee Evaded Fiduciary Duties by 
Delegating Valuation 155

Brundle v. Wilmington Trust N.A. 03/13/17
Federal/ 
Virginia

United States  
District Court

Trustee Liable for Inadequate ESOP 
Valuation Vetting 41

Brundle v. Wilmington Trust N.A. 
(Brundle II) 06/23/17

Federal/ 
Virginia

United States  
District Court

Court Defends Earlier ESOP Liability and 
Damages Rulings 47

Estate and Gift Taxation

Estate of Powell v. Commissioner 05/18/17 Federal
United States  

Tax Court
Tax Court’s Novel Theory Aims to Prevent 
‘Double Inclusion’ 168

Cavallaro v. Commissioner (Cavallaro II) 11/18/16
Federal/ 

1st Circuit
United States  

Court of Appeals
Court of Appeals Sides With Taxpayers on 
Right to Vet IRS Expert Valuation 57

Estate of Koons v. Commissioner 
(Koons II) 04/27/17

Federal/ 
11th Circuit

United States  
Court of Appeals

Eleventh Circuit Affirms Tax Court’s 
Valuation of Trust’s Interest in LLC 106

Expert Testimony

United States ex rel. Lutz v.  
Berkeley Heartlab, Inc. 08/22/17

Federal/ 
South Carolina

United States District 
Court

Expert’s FMV Analysis Aligns With 
Applicable Healthcare Law 228

Federal Taxation

Transupport, Inc. v. Commissioner 
11/23/16 Federal

United States  
Tax Court

Reasonable Compensation Analysis Ignores 
Objective Evidence, Tax Court Says 224

Exelon Corp. v. Commissioner 09/19/16 Federal
United States  

Tax Court
Compromised Asset Appraisals Undo Like-
Kind Tax Plan 84

Amazon.com, Inc. v. Commissioner 03/23/17 Federal
United States  

Tax Court
CUT Method Prevails in Amazon’s Transfer 
Pricing War With IRS 17

RERI Holdings I, LLC v. Commissioner 07/03/17 Federal
United States  

Tax Court
Tax Court Introduces Formula to Value 
Donated Remainder Interest 183

Kardash v. Comm’r (Kardash III) 08/04/17
Federal/ 

11th Circuit
United States  

Court of Appeals
Appeals Court Upholds Insolvency Rulings 
in Transfer Liability Case 100

Intellectual Property

Danmark v. CMI USA, Inc.
12/06/16 Federal

United States  
Court of Appeals

Federal Circuit Discusses Rationale Behind 
Different Measures of Damages 66

Samsung Elecs. Co. v. Apple Inc. (VI) 12/06/16 Federal
United States 

Supreme Court
Supreme Court Obfuscates Design Patent 
Damages Issue 187

Mentor Graphics Corp. v. EVE-USA Inc. 
(Mentor I), (Mentor II)

03/16/17 Federal/ 
Federal Circuit

United States  
Court of Appeals

Infringer’s Call for Apportionment of Lost 
Profits Goes Unheeded 12609/01/17
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Jurisdiction Court Summary Page

Bombardier Rec. Prods. v.  
Arctic Cat Inc.

04/19/16 Federal/
Minnesota

United States  
District Court

Georgia-Pacific Analysis Satisfies 
Apportionment Requirement, Court Says 3202/24/17

Comcast Cable Communs. v.  
Sprint Communs. Co., 11/21/16

Federal/
Pennsylvania

United States  
District Court

Court Affirms Validity of Patent Citation 
Analysis in Royalty Calculation 62

Judicial Dissolution

Perry v. Sackett 02/24/17 California Court of Appeal
Absence of Noncompete Drives Goodwill 
Valuation in Liquidation Sale 161

Lally Orange Buick Pontiac GMC, Inc. v. 
Sandhu 12/22/16 Florida Court of Appeal

Judicial Appraisal Lacks Valuation Evidence 
and Gets Dinged on Appeal 116

Schewe v. Schewe Farms 04/18/17 Illinois
Appellate Court  

of Illinois
NAV Alone Fails to Capture Distributional 
Interest’s Fair Value 189

Lund v. Lund 06/02/17 Minnesota District Court
In Big Buyout Ruling, Minnesota Court 
Rejects DLOM in Calculating Fair Value 121

Parker v. Parker 12/22/16 New Jersey Superior Court
New Jersey Court Finds Defendant’s 
Actions Justify DLOM in Forced Buyout 151

Matter of Digeser v. Flach
01/31/17 New York

Supreme Court, 
Albany County  

(Trial Court)
Court Dismisses S Corp Tax Argument in 
Fair Value Buyout 72

Swiderski Equip. v. Swiderski 02/14/17 Wisconsin Court of Appeals
Confusion Over Key Valuation Issues 
Prompts Remand 213

Marital Dissolution

Bair v. Bair 03/22/17 Florida Court of Appeal
Improper Use of Active/Passive Framework 
Skewers Valuation 27

Bulloch v. Bulloch 01/18/17 Louisiana Court of Appeal
Court Treats Outpatient Surgery Center as 
Extension of Physician’s Practice 51

Allison v. Allison 06/13/17 Michigan Court of Appeals
Appreciation Case Highlights Contribution 
by Nonowner Spouse 15

Doyle v. Doyle 09/05/17 Michigan Court of Appeals
Math and Logic Problems Mar Court’s 
Valuation and Division of Assets 75

In re Marriage of Broesder 09/12/17 Montana Supreme Court
Montana Supreme Court Remands for 
Failure to Assess Tax Implications 39

Ramundo v. Ramundo
02/24/17 New Jersey

Superior Court  
of New Jersey,  

Appellate Division
Expert’s Best-Effort Medical Practice 
Valuation Holds up on Appeal 173

Slutsky v. Slutsky
08/08/17 New Jersey

Superior Court  
of New Jersey, 

Appellate Division
New Jersey Court’s Inadequate Goodwill 
Ruling Begets Rebuke and Remand 204

Stephens v. Stephens 07/14/17 Nebraska
Supreme Court  

of Nebraska
Nebraska Supreme Court Adopts Majority 
View on Appreciation 208

Carney v. Carney 07/11/17 Pennsylvania Superior Court
Tax Effects Are Relevant to Equitable 
Distribution Analysis 54

Fuller v. Fuller 12/21/16 Tennessee Court of Appeals
Court Distinguishes Between Goodwill and 
Trail Income in Solo Practice Valuation 91

In re Marriage of Cheng 11/22/16 Washington Court of Appeals
Washington Court Explains Principle 
Guiding Double-Dip Analysis 60

In re Marriage of Kirkendoll 10/04/16 Washington Court of Appeals
Double-Dip Claim Fails to Resonate With 
Appeals Court 103

In re Marriage of Vandal 06/19/17 Washington Court of Appeals
Court Highlights Role of Community Labor 
in Goodwill Analysis 231
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Case Name Date
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Jurisdiction Court Summary Page

Personal Injury

Berman v. Unimin Corp. 12/14/16
Federal/

Tennessee
United States 
District Court

Damages Calculation Admissible Under 
Facts Available to PI Expert 30

Rebelwood Apts. RP, LP v. English 09/23/10 Mississippi Supreme Court
Mississippi High Court Rejects Earnings 
Capacity Approach 176

Securities

SEC v. Nutmeg Group, LLC
04/28/17 Federal/Illinois

United States 
District Court

SEC’s Daubert Challenge to Securities 
Valuation Testimony Fizzles 193

Willis v. Big Lots, Inc.
03/17/17 Federal/Ohio

United States 
District Court

Expert’s Damages Opinion Specific Enough 
for Class Certification Stage 244

State Taxation)

Minn. Energy Res. Corp. v. 
Commissioner of Revenue 11/09/16 Minnesota Supreme Court

Tax Court Valuation of Public Utility Gets 
Mixed Marks From State High Court 140
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