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Introduction

Dear Reader,

Valuation and damages represent two of the most hotly contested issues in civil litigation, as the
cases derived from BVLaw' and featured in this annual compendium show. They cover all areas
of law: bankruptcy, damages, divorce, ESOP, patent disputes, and tax disputes. And they make it
clear that financial experts are critical to the success (or failure) of a case and judges are becoming
more sophisticated (and assertive) in examining valuation- and damages-related claims.

All the cases impart lessons—about applicable legal principles, approved and discredited valuation
methodology, and the act (art) of presenting expert opinions. Therefore, this collection benefits
both the generalist as well as the specialist.

By way of sneak preview, some of the most talked-about cases arose in the statutory fair value
context, with several pivoting on the applicability of the discount for marketability (DLOM).

At the cusp of 2015, New Jersey issued its third appellate decision in the Wisniewski v. Walsh case.
This long and acrimonious dispute among the family members of a trucking business featured
luminaries of the valuation world squaring off over the best method for determining the value of
the dissenting (selling) shareholder’s interest. What makes the case even spicier is the court’s early
decision to employ the DLOM as a way of punishing the oppressor, that is, the dissenting share-
holder. The later rounds of litigation focused on the issue of whether the prevailing discounted
cash flow analysis included the requisite DLOM. The court’s appellate division agreed with the
trial court that it did not and affirmed the lower court’s DLOM rate. The decision has triggered a
spirited discussion as to whether the court “got it right” in terms of the facts of the case and the
use of a valuation tool such as DLOM to impose a legal sanction.

A decision in the spring of 2016 from the Delaware Court of Chancery has proven just as controver-
sial. In In re Appraisal of Dell, the Chancery concluded the merger consideration did not represent
fair value even though the company’s board took great pains to stage a sound sales process. As if
it were anticipating the reaction from financial experts and other commentators, the court went

1  This book features the court cases that were analyzed and presented in the BVLaw database in 2016. BVLaw, published by
Business Valuation Resources, is an exclusive collection of 3,700-plus court cases and accompanying analysis concerning busi-
ness valuation issues including economic damages, lost profits, estate and gift tax, divorce, shareholder repression, partnership
dissolution, securities litigation, and more. Every day, BVLaw legal experts track published decisions from the courts in all 50
U.S. states and federal jurisdictions—including the Delaware Court of Chancery and U.S. Tax Courts—guaranteeing that you
stay current on all the very latest valuation law.
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through great length (115 pages) to explain its reasoning. Its opinion resembles a treatise on ap-
praisal jurisprudence and is a must-read for any expert practicing in front of the Chancery. Dell is
one the several key Chancery decisions appearing in this yearbook.

In the bankruptcy area, two decisions in particular were noteworthy for their differing take on
the issue of equity committee. Given the tough legal standard, equity holders rarely succeed in
persuading the court that a formal committee is necessary to represent their interests in reorganiza-
tion discussion. However, they succeeded in In re Horsehead Holding Corp. After hearing testimony
from equity holders, as well as lawyers for the debtors and creditors, the court decided something
did not smell right about the valuations the debtor had presented and said it was willing to “go[],
frankly, out on a limb” in terms of the legal requirements that shareholders show a substantial
likelihood of recovery to equity. A transcript of the court hearing offers valuable insight into the
arguments the equity holders (all sophisticated investors) and lawyers made to bolster their posi-
tions. The Horsehead decision also stands in marked contrast to the “no-equity-committee” approach
the court in In re Sunedison took. The latter case is also included in this book.

In 2016, several divorce cases dealt with the issue of how to treat any appreciation in value for
separate or gifted assets. One that stands out is In re Marriage of Kerkhoff, an Iowa case, in which the
chief judge of the Court of Appeal wrote a dissenting opinion saying this was “a troublesome issue
throughout the country.” Different states, the judge noted, handle appreciation differently, and the
results have been “chaotic and inconsistent.” The dissenting opinion offers a recommendation for
simplifying the appreciation analysis in order to achieve a fairer outcome.

Readers of this book also will see there was no shortage of economic damages disputes, some of
them raising Daubert issues. A perfect example is Washington v. Kellwood Co., a lost profits case in-
volving an upstart sportswear apparel company that sought millions of dollars in damages based
on the defendant marketing company’s breaches of promises. The plaintiff expert based his calcula-
tion on a problematic yardstick analysis. Although his analysis survived a Daubert challenge, the
court (a different judge) post-trial struck down the jury’s multimillion-dollar award, which was
rooted in the very expert opinion the court earlier had admitted. The court’s thoughtful post-trial
decisions explain in great detail why an expert’s opinion might be admissible but represent insuf-
ficient evidence of lost profits.

This book has more in store, including an analysis of the years” most impactful ESOP and intellec-
tual property cases, and enables readers to up their game by developing a deeper understanding
of the current litigation landscape.

Sincerely,
Oylon Gl

Sylvia Golden, Esq.
Executive Legal Editor
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Court Case Summary Table

Court Case Summary Table

Presented in order of case type, then by jurisdiction.

State/
Case Name Date Jurisdiction Court Summary Page
Bankruptcy
Federal/ United States ‘Reasonably Equivalent Value’ Analysis
In're Mercury Cos. (In re Mercury I} 10/09/15 | Colorado Bankruptcy Court | Meets FMV Standard, Court Says 158
Federal/ United States
Burtch v. Opus, LLC 03/23/15 Delaware Bankruptcy Court | Bankruptcy Court’s Going-Concern 46
(In re Opus East, LLC) (1), (I) Federal/ United States Valuation Weathers Appeal
03/31/16 Delaware District Court 46
. Federal/ United States ‘Dramatic’ Valuation Adjustment Justifies
In re Horsehead Holding Corp. 05/02/16 Delaware Bankruptcy Court | Equity Committee 123
Post-Confirmation Comm. for Small Federal/ United States Daubert Flexible as to Solvency
Loans, Inc. v. Martin 03/31/16 Georgia District Court Determination for Multiple Debtor Entities 190
Federal/ United States Court Rebuffs Attempt to Allocate Excess
In re Case No. 800 Bourbon St. 11/20/15 Louisiana Bankruptcy Court | Value to Intangible Assets 51
. Federal/ United States Debtors’ Balance Sheet Not Reliable
In g Sunedison, Inc. 08/11/16 |  New York Bankruptcy Court | Indicator of Assets’ Market Value 220
Federal/ United States Bankruptcy Court Favors DCF to Value
Hanckel v. Campbell (in re Hanckel) 12/11/15 | South Carolina Bankruptcy Court | Dissociated Interest 116
In re Cole Federal/ United States Why Divorce Valuation Does Not Accord
03/24/16 Virginia Bankruptcy Court | With Chapter 7 Liquidation Analysis 59
Breach of Fiduciary Duty
09/17/14 Pennsylvania Probate Court 32
In re Estate of Bittner Superior Court Shareholder Agreement Sparks Suit Over
(Bittner I), (Bittner Ii) of Pennsylvania Discount Use in FMV Calculation
01/21/16 Pennsylvania (Court of Appeals) 32
Contract
St. Jude Med. S.C., Inc. v. Federal/ United States 8th Circuit Validates Employment Contract
Biosense Webster, Inc. 04/12/16 8th Circuit Court of Appeals and Damages Related to Breach 215
Buyer’s Failure to Assign Value to Practice
Healthcare v. Orr 01/20/16 California Court of Appeals Goodwill Nullifies Noncompete 121
PECO Logistics, LLC v. Court of Chancery | Value Determination Accords With Parties’
Walnut Inv. Partners, L.P. 12/30/15 Delaware of Delaware Contract, Chancery Says 181
I Breach of Noncompete Means Damages for
Pattridge v. Starks 02/24/16 Louisiana Court of Appeals ‘Loss Sustained’ and Lost Profits 174
Spencer Franchise Servs. of Ga. v.
WOW Café & Wingery Franchising Federal/ United States Rebuttal Opinion Helpful to Jury Because
Account, LLC 04/15/16 Louisiana District Court Valuation ‘Not a Common-Sense Subject’ 212
Supreme Court
Congel v. Malfitano of New York, Unilateral Partnership Dissolution Exacts
05/18/16 New York Appellate Division | Steep Price From Wrongdoer 67
Federal/ United States Court Excludes Pro Forma-Based Economic
Bruno v. Bozzuto’s, Inc. 11/19/15 Pennsylvania District Court Damages Analysis 42
. - Federal/ United States Defendant’s Obfuscatory Tactics to Preclude
Covol Fuels No. 4 v. Pinnacle Mining Co. | g5/04/16 | wWest Virginia District Court | Expert Testimony Fail 73
. . . Federal/ United States Flawed Lost Profits Analysis Leaves Plaintiff
RMS of Wisconsin, Inc. v. S-K ¥ 05/16/16 Wisconsin District Court Bereft of Damages Evidence 199
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Case Name

Damages (incl. Lost Profits)

State/

Jurisdiction

Summary

Marten Transp., Ltd. v. Federal/ United States Court Distinguishes Between Proving Fact
Plattform Adver., Inc. 07/26/16 Kansas District Court of Damage and Amount 151
Mattress Closeout Ctr. IV, LLC v. Federal/ United States Court Deems Future Lost Profits Formula an
Panera, LLC 07/15/16 Michigan District Court Exercise in Speculation 155
, , High Court Finds Trial Court’s Damages
Lane v. Lampkin (Lampkin Ij) 10/08/15 Mississippi Supreme Court Assessment Unsound 145
Washington v. Kellwood Co. 0771516 | kegeral/ United States | Court Sets Aside Big Lost Profits Award
(Kellwood 1), (Kellwood Ill) 09/30/16 New York District Court Based on Bad Yardstick Analysis 237
Federal/ United States Court Snubs Lost Earnings Analysis Based
Bocek v. JGA Assocs., LLG 03/23/16 Virginia District Court on ‘Incomplete Use’ of Data 35
Dissenting Shareholder
Demand for Executive Compensation Data
Pearson v. Westervelt Go. 01/08/16 Alabama Court of Civil Appeals | Lacks ‘Proper Purpose’ 178
. Court of Chancery | Chancery Rejects Deal Price Based on
In e Appraisal of Dell Inc. 05/31/16 Delaware of Delaware Unquantifiable ‘Sales Process Mispricing’ 17
Court of Chancery | Chancery Achieves Fair Value by Blending
In re DFC Global Corp. 07/08/16 Delaware of Delaware Three ‘Imperfect Techniques’ 81
. - Court of Chancery | Chancery Relies on ‘Simple and Powerful’
In re ISN Software Corp. Appraisal Litig. 08/11/16 Delaware of Delaware DCF for Fair Value 126
Merion Capital LP & Merion Capital Il LP Court of Chancery | Uncertainty Over Key Inputs Compromises
V. BMC Software 10/21/15 Delaware of Delaware DCF, Chancery Says 161
. " Court of Chancery | More Valuation Data Do Not Ensure Fair
In re Trulia Stockholder Litig. 01/22/16 Delaware of Delaware Class Action Settlement 223
, Appellate Court Expert’s Poor Grasp of Valuation Issues
Rubin v. Bedford 12/24/15 llinois of llinois Undercuts Shareholder Suit 203
. . L , Superior Court, Affirmation of DLOM Rulings Augurs End to
Wisniewsid v. Walsh (Wisniowski 1} 12/24115 | NewJersey | Appellate Division | Shareholder Fight 246
ESOP
, , Federal/ United States In Unusual ESOP Case, 5th Circuit Validates
Perez v. Bruister (Bruister Il 05/03/16 | S5thCircuit | CourtofAppeals | FMV Computation 185
. Federal/ United States ‘Persuasive’ Defense Expert Testimony
Fish v. GreatBanc Trust Co. 09/01/16 llinois District Court | Defeats ESOP Overpayment Claims 98
Estate and Gift Taxation
L L, United States Manipulation of Valuation of Bequeathed
Estats of Dieringer v. Commissioner 03/30/16 Federal Tax Court Stock Sinks Charitable Contribution Claim 87
Federal Taxation
Estate of Giustina v. Commissioner United States Tax Court Corrects Prior Valuation of LP
(Giustina Ilf) 06/13/16 Federal Tax Court Interest to Startling Result 106
L United States Return on Equity Analysis Undergirds
H.W. Johnson v. Commissioner 05/11/16 Federal Tax Court Reasonable Compensation Claim 112
. United States Subsequent Transaction Too Remote to
Redstone v. Gommissioner 12/09/15 Federal Tax Court Allow for Reliable Valuation 195
Fraud
Federal/ United States District | Expert Prevails by Documenting Adherence
MSKP Oak Grove, LLC v. Venutlo 06/29/16 | New Jersey Court to Valuation Standards 168
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State/
Case Name Date Jurisdiction Court Summary Page
Intellectual Property
Akamai Techs., Inc. v. Federal/ United States No Legal Barrier to Expert's Adjusted Lost
Limelight Networks, Inc. 11/16/15 | Federal Circuit |  Court of Appeals | Profits Analysis 15
Commonwealth Sci. & Indus. Research Federal/ United States Court’s Damages Model for SEP
Organisation v. Cisco Sys., 12/03/15 | Federal Circuit Court of Appeals Infringement Fails Apportionment Rules 63
, T i Federal/ United States Pivotal Ruling on Damage Calculation for
Ericsson, Inc. v. D-Link Sys. (D-Link 12/04/14 | Federal Circuit Court of Appeals SEP Infringement 95
. Federal/ United States No Automatic Bar to Royalties Accruing
3M Innovative Props. Co. v. GOG, Inc. .| 755,16 | Minnesota District Court | After Life of Patent 11
, Federal/ United States Court Nixes Royalty Calculation Relying on
Arctic Cat v. Sabertooth Motor Group 08/09/16 Minnesota District Court Unalike Prior Licenses 23
Luminara Worldwide, LLC v. Federal/ United States Court Clarifies Rule 26 Protection for
Liown Elecs. Co. 05/18/16 Minnesota District Court ‘Reporting’ and ‘Non-Reporting’ Experts 148
) Federal/ United States Court Decides Daubert Attack ‘Misses the
Deflecto, LLC v. Dundas Jafine Inc. 110415 | Missouri District Court | Mark’ 78
Judicial Dissolution (incl. Withdrawal, Buy Out)
Parties’ Valuation Contract Precludes
Gurran v. Gurran 01/12/16 Connecticut Superior Court Review of Minority Discount 76
High Court Pushes Back on Mandatory
Wagner v. Wagner 04/27/16 Idaho Supreme Court Discounts in Fair Value Determinations 233
In re Discontinuance & Disposition of Dodgy Real Estate Valuation Compromises
PK. Smith Motors, Inc. 03/09/16 Louisiana Court of Appeals Dependent Business Valuation 91
Supreme Court of | No Place for DLOM and Tax Affecting in N.Y.
Verghetta v. Lawlor 03/09/16 | NewYork | New York (Trial Court) | Fair Value Determination 227
In Buyout, Income-Based Expert Appraisal
Jafar v. Mohammed 04/12/16 Texas Court of Appeals Beats Other Value Indicators 129
Marital Dissolution
In Controversial Move, High Court Strikes
Moore v. Moore 03/10/16 Arkansas Supreme Court Active Appreciation Rule 166
" Court Rejects Bright-Line Rule for Valuing
Witt-Bahls v. Bahls 02/03/16 Florida Court of Appeals Appreciation of Nonmarital Assets 249
, Appellate Court Comparable Transaction Exposes Error in
In re Marriage of Johnson 12/02/15 llinois of lllinois Court's Enterprise Goodwill Ruling 133
] Divided Court Addresses Issue of
In re Marriage of Kerkhoff 08/31/16 lowa Court of Appeals | Appreciation of Gifted Property 135
Spouse’s Unilateral Stock Agreement Sets
Baumboree v. Baumbouree 07/13/16 Louisiana Court of Appeals Value in Divorce Action 25
Court Disapproves of Nonexpert Valuation of
Lacoste v. Lacosts 07/19/16 Mississippi Court of Appeals Key Marital Asset 143
Kminek-Nierenberg v. Superior Court, Court Digs Through Appreciation Issues in
Kenneth Nierenberg 09/08/16 New Jersey Appellate Division | Complex Divorce Case 139
. . Service Business Valuation Triggers Double
Gifford v. Gifford 10/22/15 New York Court of Appeals Dip Rule 105
Lay Testimony About Offer to Buy
Berger v. Berger 12/31/15 Ohio Court of Appeals Represents Admissible Valuation Evidence 28
, , Ohio Appeals Court Clarifies Provision on
Nieman v. Nieman 12/14/15 Ohio Court of Appeals | Tax Affecting at Divorce 171
Court Upholds Inclusion of Premarital Value
Code & Code 08/17/16 Oregon Court of Appeals in Property Distribution 57
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Case Name

Grant v. Grant

Date

State/
Jurisdiction

Summary
Appeals Court Signs Off on ‘Slight’ DLOM in

05/12/16 Tennessee Court of Appeals Minority Interest Valuation 109
Business Debt Renders Expert’s Lack of BV
Stornat v. Sternat 10/28/15 Wisconsin Court of Appeals Credentials Inconsequential 218
Securities
Showers v. Pfizer, Inc. (In re Pfizer Inc. Federal/ United States | 2nd Circuit Chafes at Wholesale Exclusion
Sec. Litig.) 04/12/16 2nd Circuit Court of Appeals of Loss Causation Testimony 207
. Supreme Court High Court Dissent Rebukes Chancery’s
Cdx Holdings, Inc. v. Fox (Fox lj 06/06/16 Delaware of Delaware Analysis in Option Valuation Case 53
. Federal/ United States Is Expert Opinion Based Solely on
Broyles v. Cantor Fitzgerald & Co. 06/07/16 Louisiana District Court Experience Admissible? 40
State Taxation (incl. Ad Valorem)
Wheelabrator Bridgeport, L.F. v. Highest Court Rebukes Trial Court Over Flat-
City of Bridgeport 02/02/16 Connecticut Supreme Court Out Bar of DCF Approach 242
, Supreme Court Key Tax Ruling From Ohio Supreme Court
Corrigan v. Testa 05/04/16 Ohio of Ohio Concerning Pass-Through Entity 70
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