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Introduction

Dear Reader,

Valuation now plays a role in most civil litigation. Appraisers testify in divorce cases, contract 
disputes, bankruptcy proceedings, statutory appraisal actions, patent litigation, and a host of other 
suits. All of this activity produces a wealth of case law, which the BVR Legal & Court Case Yearbook 
2016 perfectly captures. 

Although no practitioner can be an expert in everything, there are great benefits to reviewing cases 
from subject areas other than one’s own to see how different courts and different experts deal with 
common valuation problems. This publication is a compendium of legal cases and analysis that 
puts the year’s most meaningful valuation-related cases within easy reach.

Few areas of law are as dynamic as divorce cases, at least when it comes to valuation issues. At 
the center of many of the disputes discussed in this publication are the evergreen issues of good-
will (personal versus enterprise) and double dipping. A case of first impression from the South 
Carolina Supreme Court on enterprise goodwill was one of the year’s highlights. Moore v. Moore 
centered on the valuation of a light fixtures retail store that the wife had built and, later, with some 
help from the husband, had transformed into a successful Internet business. Illustrious experts 
for both sides argued over the value of personal goodwill attributable to the wife, and the parties 
subsequently argued over whether the remaining enterprise goodwill was a marital asset subject 
to division. In answering the question with a hesitant “yes,” the state Supreme Court provides a 
thorough review of goodwill jurisprudence across the country and also discusses issues such as 
the discount for lack of marketability and the appropriate valuation date.

In terms of double dipping, the court to follow has been the Ohio Court of Appeals. It made news 
in 2008 with its Heller decision, prohibiting double counting. Early in 2015, however, the court is-
sued in quick succession two decisions that announced its retreat from Heller and the double dip 
framework. The cases, Bohme v. Bohme and Gallo v. Gallo, offer complementary analyses that any 
practitioner in family law cases should know. But the Ohio appeals court has not been able to put 
the double dip issue to rest, as several subsequent cases, which are all available in the compen-
dium, make clear.
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One of the most industrious courts is the Delaware Court of Chancery. Its judges distinguish them-
selves with their understanding of valuation. During the summer, when one might expect activity 
to slow down, the court issued a number of long and deep decisions in dissenting shareholder 
lawsuits, which are discussed in this book. In line with the court’s 2014 Huff Fund decision, the court 
in several instances decided the merger price was a more reliable indicator of value than standard 
valuation techniques, including the generally favored discounted cash flow analysis. But leave it 
to the court’s new chief, Chancellor Andre Bouchard, to upend the trend. In Owen v. Cannon, he 
performed his own DCF analysis, based on expert testimony, and in so doing also explored the 
issue of tax affecting and the continuing significance of the Kessler model.

Daubert cases are a dime a dozen, but occasionally one stands out. In 2015, it was Washington v. 
Kellwood, in which an aspiring entrepreneur sued a marketing and branding company for breach 
of a licensing agreement that he hoped would lead to success in the sports apparel market along 
the lines of the leading “Under Armour” brand. Facing a dearth of financial evidence on which 
to base damages, the plaintiff’s expert performed a yardstick analysis using sales figures from 
Under Armour. The expert’s conclusions may be “improbable,” the court said, but the analysis is 
good enough to warrant admission under Daubert. However, as the compendium also shows, other 
courts are not so liberal in their interpretation of Daubert.

Patent litigation slowed in 2014 but gathered speed in 2015. In terms of damages, questions as to how 
to interpret the entire market value rule (EMVR) and how to apportion continue to dominate the 
conversation. The cases featured in this book—many of which ended up at the Court of Appeals for 
the Federal Circuit—illustrate how plaintiff’s experts wrestle with damages calculations involving 
high-tech devices that contain a multitude of components beside the patented feature. The question 
is no longer simply “is the patent-related feature the basis for customer demand,” but “what value 
the protected feature is able to add to what component of the accused device.” 

But do concepts such as EMVR and apportionment have a role to play in big pharmaceutical patent 
infringement cases? That was the question at the heart of AstraZeneca v. Apotex, which revolved 
around AstraZeneca’s drug “Prilosec.” The Federal Circuit’s opinion explains why EMVR is inap-
plicable in the case but does not endorse the proposition that EMVR is per se inapplicable in the 
pharmaceutical context. Stay tuned.

This introduction only provides a snapshot of the valuation cases that have shaped the past year. 
Financial experts wanting a more complete picture of the litigation landscape need only dive into 
the BVR Legal & Court Case Yearbook 2016.

Sincerely,

Sylvia Golden, Esq. 
Executive Legal Editor
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Court Case Summary Table
Presented in order of case type, then by jurisdiction.

Case Name Date
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Jurisdiction Court Summary Page

Bankruptcy

Bank of America, N.A. v. Veluchamy (In 
re Veluchamy) 12/18/14

Federal/
Illinois

United States 
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Bankruptcy Court Accepts Rationale for Tax 
Affecting 35

Condemnation

City of Baton Rouge v. Jay’s Donuts, Inc. 12/17/14 Louisiana Court of Appeal
Valuators in Taking Case Disagree Over 
Measure of Damages 61

Contract

Tilstra v. Boumatic LLC
6/30/15 Federal

United States Court of 
Appeals for the  

7th Circuit
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Advanced Drainage Systems v. Quality 
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United States  
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Russell v. Allianze Life Insurance Co. of 
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United States  
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Charron v. Sallyport Global Holdings, 
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New York
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District Court

High Company-Specific Risk Adjustment 
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Cohen & Company v. Breen 9/11/14 Ohio Court of Appeals
Expert Fee Dispute Devolves Into 
Malpractice Claim 69

Damages

Clear-View Technologies, Inc. v.  
Rasnick (I), (II)

6/3/15 Federal/
California

United States  
District Court

Expert Rebuttal Fails to Engage With Initial 
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Chambers v. Fike 1/29/15
Federal/
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District Court
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Federal/
Maine

United States  
District Court
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Analysis of Lost Profits 15

Washington v. Kellwood Co. 4/21/15
Federal/
New York
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Yardstick Analysis 251

Tri Cnty. Wholesale Distribs. v. Labatt 
USA Operating Co. LLC 6/24/15

Federal/
Ohio

United States  
District Court

‘Hybrid’ Approach to Quantify Loss of Beer 
Franchise Contracts 234

Rowe v. DPI Specialty Foods 8/19/15
Federal/

Utah
United States  
District Court

Damages Opinion Reveals ‘Serious 
Misconception’ of Role of Expert 204

Lane v. Lampkin 9/16/14 Mississippi Court of Appeals
What Rationale for Net Book Value in 
Damages Analysis? 156

American Eagle Waste Industries, LLC v. 
St. Louis County 2/24/15 Missouri Court of Appeals

Admissibility Does Not Depend on Personal 
Knowledge of Facts 19

In re El Paso Pipeline Partners, L.P. 
Derivative Litigation 4/20/15 Delaware
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No Place for Asset Appraisal in Trust 
Dispute, Court Says 46
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Case Name Date
State/

Jurisdiction Court Summary Page

Dissenting Shareholder

In re Ancestry 1/30/15 Delaware
Court of Chancery  

of Delaware
Chancery Assigns Secondary Role to Post-
Merger DCF 22

In re Dole Food Co. (Dole I) 12/9/14 Delaware
Court of Chancery  

of Delaware
Delaware Chancery Orders Disclosure of 
Nonexpert Internal Valuations 84

In re Dole Food Co., Inc. Stockholder 
Litigation (Dole II) 2/27/15 Delaware

Court of Chancery  
of Delaware

Can a Valuation Firm Serve as Expert 
Witness? 87

In re Dole Food Co. (Dole III) 8/27/15 Delaware
Court of Chancery  

of Delaware
Chancery Lauds Advisor’s ‘Heroic’ Efforts at 
Credible DCF 89

Merlin Partners LP v. AutoInfo, Inc. 4/30/15 Delaware
Court of Chancery  

of Delaware
Chancery Adopts Merger Price Sans Cost 
Savings Reduction 171

LongPath Capital, LLC v. Ramtron 
International Corp. 6/30/15 Delaware

Court of Chancery  
of Delaware

Adjusted Merger Price Superior to Other 
Valuation Methods 159

Owen v. Cannon 6/17/15 Delaware
Court of Chancery  

of Delaware
Chancery Validates Tax Affecting in Fair 
Value Case 187

TWC I, L.L.C. v. Damos 5/20/15 Iowa Court of Appeals
Discovery Evidence Casts Doubt on 
Valuator’s Independence 240

Shaffer v. Visaggio’s, Inc.
7/29/15 Pennsylvania

Superior Court  
of Pennsylvania  

(Court of Appeals)
Appraiser Lacks Necessary Valuation 
Expertise, Dissent Says 222

Utah Resources International, Inc. v. 
Mark Technologies Corp. 12/23/14 Utah Supreme Court

Use of Asset-Level Deductions Hinges on 
Business Strategy 243

ESOP

Perez v. Bruister 10/16/14
Federal/

Mississippi
United States  
District Court

Averaging Multiple Appraisals Yields Most 
Reliable FMV 193

Evidence

Moore v. Getahun 1/29/15 Ontario-Canada Court of Appeal
Canadian Ruling on Use of Expert Draft 
Reports Crumbles on Appeal 176

Federal Taxation

Crile v. Commissioner 10/2/14 Federal
United States  

Tax Court
Court Rejects Art Market Expert’s 
Profitability Analysis 76

Cullifer v. Commissioner 10/7/14 Federal
United States  

Tax Court
Valuations Bolster IRS's Transferee Liability 
Claim 80

Estate of Giustina v. Commissioner
12/5/14 Federal

United States  
Court of Appeals for 

9th Circuit
9th Circuit Calls Tax Court Out Over 
‘Imaginary Scenarios’ 115

Kardash v. Commissioner (Kardash I) 3/18/15 Federal
United States  

Tax Court
Tax Court Tacitly Approves of IRS Solvency 
Assessment 147

Kardash v. Commissioner (Kardash II) 10/6/15 Federal
United States  

Tax Court
Tax Court Explains Valuation Method Behind 
Solvency Ruling 150

Intellectual Property

Apple, Inc. v. Samsung Electronics Co.
5/18/15 Federal

United States Court 
of Appeals for the 

Federal Circuit
Federal Circuit Resists Samsung’s ‘Quest 
for Apportionment’ 29

AstraZeneca AB v. Apotex Corp.
4/7/15 Federal

United States Court 
of Appeals for the 

Federal Circuit
Federal Circuit Weighs Use of EMVR in 
Pharmaceutical Case 31

Nordock, Inc. v. Systems, Inc.
9/29/15 Federal

United States Court 
of Appeals for the 

Federal Circuit
Trial Court Misinterprets Damages Rules for 
Design Patent Violation 184
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Case Name Date
State/

Jurisdiction Court Summary Page

Warsaw Orthopedic, Inc. v. NuVasive, 
Inc. 3/2/15 Federal

United States Court 
of Appeals for the 

Federal Circuit
Federal Circuit Sweeps Aside Lost Profits 
Theories and Award 249

Finjan, Inc. v. Blue Coat Systems, Inc. 7/14/15
Federal/

California
United States  
District Court

Complex Facts Test Patent Experts’ 
Apportionment Skills 100

Immersion Corp. v. HTC Corp. 2/24/15
Federal/
Delaware

United States  
District Court

Court Declares Lost Profits Analysis ‘Goes 
Too Far’ 140

Chico’s Fas, Inc. v. Clair 6/3/15
Federal/
Florida

United States  
District Court

Uncritical Use of Royalty Rate Data Spoils 
Damages Opinion 57

Judicial Dissolution

Cortes v. 3A N. Park Ave Rest Corp. 10/28/14 
(Slip Op) New York

Supreme Court of 
New York (Trial Court)

Lack of Marketability a Factor in Valuing 
Minority Interest 72

Wright v. Irish (Hudson Valley Clean 
Energy, Inc.) 11/7/14 New York

New York Supreme 
Court (Trial Court)

Expert’s Solid DCF and Industry Research 
Sway Court 257

Zelouf International Corp. v. Zelouf 12/22/14 New York
Supreme Court of 

New York (Trial Court)
Zelouf Court Reasserts Its Objection to 
DLOM 260

Marital Dissolution

Lunn v. Lunn 6/29/15 Tennessee Court of Appeals
Tennessee Appeals Court Straddles 
Goodwill Issue in Divorce 164

Schickner v. Schickner 4/16/15 Arizona Court of Appeals
No Automatic Bar to Minority Discount in 
Divorce Cases 210

In re Honer 4/9/15 California Court of Appeal
Court Affirms Rightness of Expert’s ‘Marital 
Value’ Calculation 136

Freihage v. Freihage 1/7/15 Illinois
Appellate Court of 

Illinois
Treatment of Debt Skews Valuation of 
Franchise Business 109

In re Mauer 2/25/15 Iowa Court of Appeals
Asset Approach Avoids Double Counting of 
Future Earnings 166

Bohme v. Bohme 1/30/15 Ohio Court of Appeals
Court Backs Away From Support for Double 
Dip Theory 42

Gallo v. Gallo 3/17/15 Ohio Court of Appeals
Court Rejects Flat Prohibition Against 
Double Dipping 112

Moore v. Moore 10/7/15 South Carolina Supreme Court
S.C. Supreme Court Makes New Law on 
Business Goodwill 179

Reedy-Huffman v. Huffman 5/20/15 Alaska
Supreme Court of 

Alaska
Court Validates Zero Goodwill for 
Naturopathic Practice 201

Berg v. Young 9/2/15 Florida Court of Appeals
Different Ways to Find No Claim to 
Enhanced Value of Nonmarital Asset 40

In re Marriage of Hartung 8/5/15 Iowa Court of Appeals 
Expert’s Application of Asset Approach 
‘Defies Common Sense’ 130

Rabe v. Rabe 5/29/15 Kentucky Court of Appeals
Court Infers Nature of Goodwill From Nature 
of Business 199

Settele v. Settele 9/15/15 Ohio Court of Appeals
Court Nixes Double Dip Claim Based on 
Accounts Receivable Treatment 218

Sieber v. Sieber 6/15/15 Ohio Court of Appeals 
Husband’s Roles in Company Negate Need 
for DLOC 227

McCarter v. McCarter 12/1/14 Tennessee Court of Appeals
Goodwill Determination Turns on 
Classification of Auction Business 168

K.T. v. M.T. 8/13/15 Texas Court of Appeals
Court Declines to Attribute Commercial 
Goodwill to Solo Practice 152
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Case Name Date
State/

Jurisdiction Court Summary Page

Securities

Fox v. CDx Holdings 7/28/15 Delaware
Court of Chancery of 

Delaware
Chancery Decries Accounting Firm’s 
Compromised Valuation 104

Glickenhaus & Co. v. Household 
International, Inc. 5/21/15 Federal

United States  
Court of Appeals for 

the 7th Circuit
7th Circuit Proposes Solution for Loss 
Causation Conundrum 117

In re Groupon Securities Litigation 3/5/15
Federal/
Illinois

United States  
District Court

Fraud Litigation Highlights Dispute Over 
‘Market Efficiency’ 120

SEC v. Wyly
12/19/14 Federal/

New York
United States  
District Court

Court Sanctions SEC’s Novel, Alternative 
Disgorgement Measure 2139/25/14

State Taxation

Guardian Energy, LLC v. County of 
Waseca 8/12/15 Minnesota Supreme Court

Obsolescence Analysis Kills Tax Court’s 
Property Valuation 125

Hewlett-Packard Co. v. Benton Cnty. 
Assessor 8/6/15 Oregon

Supreme Court  
of Oregon 

Shaky Industrial Plant Valuation Survives 
High Court Review 131

Winstar

Anchor Savings Bank v. United States 8/31/15 Federal
United States Court of 

Federal Claims
Court Approves Winstar Plaintiff’s Tax Gross 
Up Calculation 26
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expert opinion. Trust BVR for unimpeachable business valuation intelligence. BVR’s data, publications, and  
analysis have won in the boardroom and the courtroom for over two decades. 

Learn more about all of our offerings at: 
 bvresources.com

Deal & Market Data

• Pratt’s Stats
• Public Stats
• BIZCOMPS
• Economic Outlook Update
• Factset Mergerstat/BVR Control Premium Study
• The FMV Restricted Stock Study
• Valuation Advisors Discount for Lack of

Marketability Study
• ktMINE Royalty Rate Data & License Agreements
• First Research Industry, State & Province Profiles
• Butler Pinkerton Calculator – Total Cost of Equity

and Public Company Specific Risk Calculator
• Mergerstat Review & Mergerstat Review Monthly
• Valuation Handbook Risk Premium Toolkit
• Valuation Handbook – Guide to Cost of Capital
• International Valuation Handbook – Guide to Cost

of Capital
• Valuation Handbook – Industry Cost of Capital
• BizMiner Industry Financial Reports
• PitchBook Guideline Public Company Comps Tool

Training & CPE

• Webinars
• Web Workshops & Special Series
• Desktop Learning Centers
• Self-study CPE

News & Research

• Business Valuation Update
• Business Valuation Update Australia
• BVLaw
• Business Reference Guide Online

Guides, Books & Reports

• Guides & Books
• Special Reports
• Legal Compendiums
• Yearbooks

Trustworthy business 
valuations start here.

bvresources.com

Contact us at: 1-503-291-7963  or  info@bvresources.com

BVR
What It’s Worth

Business Valuation Resources, LLC  •  1000 SW Broadway, Suite 1200, Portland, OR 97205
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