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The Importance of Buy-Sell 
Agreements: Two Cases 
Spell Out What Can Go Wrong 
Fausak’s Tire Center, Inc. v. Blanchard, 2006 Ala. 
Civ. App. LEXIS 719 (December 8, 2006); and Bul-
let Land, Inc. v. Thal, 2006 U.S. Dist. LEXIS 88521 
(December 7, 2006)

These two cases highlight the many problems asso-
ciated with buy-sell agreements—what Z. Christopher 
Mercer calls “ticking time bombs” in his new release, 
just published this past December (see sidebar on 
page 17).  

In the Fausak case, the shareholders to a small 
company discussed and debated their buy-sell pro-
visions for years, but failed to put the fi nal terms in 
writing—until one of them died.  That would seem to 
be an easy problem to face and fi x—but the second 
case, Bullet Land, shows that even when parties me-
morialize a formal appraisal procedure, what Mercer 
terms a “process buy-sell agreement,” disagreements 
among the parties and the appraisers can turn a le-
gally viable provision into a lawsuit. 

Death of a shareholder
In 2000, three brothers plus two business associ-

ates bought a company for $1.1 million, or $2,100 per 
share; the sole asset was a tire store on a piece of 
real property.  For the next three years, they discussed 
the need for a buy-sell agreement, drafted at least 
four different versions, and purchased life insurance 
policies to fund a buy-sell—but failed to formalize the 
terms.  In 2002, the shareholders modifi ed the pur-
chase price of the company stock to $2,500 per share, 
which all agreed was fair.  But it wasn’t until one of the 

Continued to next page...

brothers died in 2003 that the remaining shareholders 
executed a buy-sell agreement fi xing the stock value 
at $2,500 per share—and this still took them nearly 
a year following the shareholder’s death.

At the time of his death, the shareholder owned 
a 20% interest in the company, which the company 
valued at nearly $17,000 (the record does not clarify 
how this value was reached).  The company also 
valued the decedent’s 125 shares at the $2,500 price 
for a total of $312,500.  Accordingly, the remaining 
shareholders offered the widow a total of just under 
$333,000 to buy-out her husband’s interest, less a 
$15,000 advance they had made to his estate.

But even after cashing the $15,000 check (which 
was endorsed “for advancement buy/sell agreement”) 
the widow apparently balked, perhaps believing that 
given the company’s growth since her husband’s 
death, its per-share value had risen as well.

The company tried to argue that the shareholder’s 
agreement to modify the purchase price of the stock 
to $2,500 was a “note or memorandum” suffi cient to 
establish the terms of a buy-sell agreement at the 
time of the husband’s death—as further evidenced 
by the widow’s cashing of the $15,000 advance.  The 
probate court disagreed, however, as did the Court of 
Appeals on review.  To satisfy the applicable Statute of 
Frauds, any writing must contain the “essential terms” 
of the alleged agreement, including, in the case of a 
buy-sell, the “mutual assent” of the signing parties to 
its purpose:  

The problem with considering the stock valuation doc-
ument as a memorandum…is not that the document 
might have been intended for some other purpose 
than a buy sell agreement, but, more fundamentally, 
that it is simply insuffi cient to evidence a buy-sell 
agreement at all.

LEGAL & COURT CASE UPDATE

Reprinted with permission from Business Valuation Resources. LLC



february 2007                                    Business Valuation Update              
3

 

Managing Editor:                                                  Sherrye Henry
Associate Editors:                            Paul Heidt & Adam Manson
Publisher:                                                             Doug Twitchell
Production Manager:                                          Laurie Morrisey
President:                                                               David Foster
Customer Service:                                      Cassandra De Moor

     Sales:                 Linda Mendenhall
Publisher Emeritus:                                             Shannon Pratt

JOHN A. BOGDANSKI, JD
Lewis & Clark Law School—Portland, Ore.

NANCY J. FANNON, ASA, 
CPA/ABV, MCBA

Fannon Valuation Group—Portland, Me.

JAY E. FISHMAN, ASA, CBA
Financial Research Associates—

Philadelphia, Pa.

LYNNE Z. GOLD-BIKIN, Esq.
Wolf, Block, Schorr & Solis-Cohen, 

LLP—Norristown, Pa.

LANCE S. HALL, ASA
FMV Opinions, Inc.—Irvine, Calif.

JAMES R. HITCHNER, 
CPA/ABV, ASA

The Financial Valuation Group—Atlanta, 
Ga.

JARED KAPLAN, Esq.
McDermott, Will & Emery—Chicago, Ill.

Editorial Advisory Board

Business Valuation Update™ (ISSN 1088-4882) is published monthly by Business Valuation Re-
sources, LLC, 1000 SW Broadway, Suite 1200, Portland, OR, 97205-3035. Periodicals Postage 
Paid at Portland, OR, and at additional mailing offi ces. Postmaster: Send address changes to 
Business Valuation Update™, Business Valuation Resources, LLC, 1000 SW Broadway, Suite 
1200, Portland, OR, 97205-3035.

The annual subscription price for the Business Valuation Update™ is $329. Low cost site licenses 
are available for those wishing to distribute the BVU to their colleagues at the same address.  
Contact our sales department for details.  Please feel free to contact us via email at custom-
erservice@BVResources.com, via phone at 503-291-7963, via fax at 503-291-7955 or visit our 
website at www.BVResources.com.  Editorial and subscription requests may be made via email, 
mail, fax or phone.

Please note that by submitting material to BVU, you are granting permission for the newsletter to 
republish your material in electronic form.

Although the information in this newsletter has been obtained from sources that BVR believes to 
be reliable, we do not guarantee its accuracy, and such information may be condensed or incom-
plete. This newsletter is intended for information purposes only, and it is not intended as fi nancial, 
investment, legal, or consulting advice.

Copyright 2007, Business Valuation Resources, LLC, (BVR). All rights reserved. No part of this 
newsletter may be reproduced without express written consent from BVR.

BUSINESS VALUATION UPDATE

GILBERT E. MATTHEWS, 
CFA

Sutter Securities Incorporated—San 
Francisco, Calif.

JOHN W. PORTER
Baker & Botts, LLP—Houston, Texas

JAMES S. RIGBY, ASA, 
CPA/ABV

Financial Valuation Group—Los Angeles, 
Calif.

ARTHUR D. SEDERBAUM, 
Esq.

Patterson, Belknap, Webb & Tyler—New 
York, N.Y.

RONALD L. SEIGNEUR, 
MBA CPA/ABV CVA
Seigneur Gustafson Knight 

LLP—Lakewood, Colo.

BRUCE SILVERSTEIN, Esq.
Young, Conaway, Stargatt & Taylor, 

LLP—Wilmington, Del.

Even written buy-sells cause problems
The Fausak case shows what can happen when 

parties delay too long implementing a buy-sell agree-
ment; the Bullet Land case illustrates what can hap-
pen when the terms aren’t suffi ciently spelled out, 
especially those concerning the binding effect of the 
appraisal(s) involved.

The Bullet Land partnership was formed to renovate 
and operate a historic hotel; in early 2006, the general 
partner received a written notice of removal, to which 
he consented.  The partnership’s buy sell agreement 
involved fi ve basic steps: 1) each party selects an 
appraiser; 2) those two appraisers select a neutral 

third appraiser; 3) the three appraisers “collectively” 
determine a fair market value; 4) in the event these 
appraisals differ, the lowest value is disregarded 
and the two higher values are averaged; and 5) the 
average is submitted to a CPA to determine the fi nal 
purchase price.

All of the steps took place.  The general partner 
and the partnership each selected an MAI appraiser, 
who then selected a third, neutral appraiser.  The ap-
praised values for the partnership came back at $17.1 
million, $13.4 million, and $12 million, respectively.  
The latter (from the neutral appraiser) was tossed 
out, and the buy-out price for the GP’s interest was 
calculated to be $3.6 million, based on the remaining 
two appraisals.  An independent CPA confi rmed the 
buy-out price—and the deal appeared ready to close, 
per a letter from Bullet Land’s counsel confi rming the 
“agreement of the parties.”  

But then the neutral appraiser sent a report to Bullet 
Land’s lawyer, stating that the $17.1 million appraisal 
was “not credible,” as it was based on inappropriate 
comparable data and projections that were not “sup-
ported by market evidence and…conditions.”  What 
followed was a lawsuit in which both parties disputed 
the facts as well as the claims—the partnership at-
tacking the $17.1 million appraisal and the general 
partner trying to enforce the buy-out price as an 
arbitration agreement.  

Buy-sell is not an arbitration agreement
In the end, their only agreement was that the ap-

praisal process had failed to bring about a purchase.  
Despite the near closure of the buy-sell process, the 
Court found it did not constitute an arbitrated settle-
ment agreement, and denied the general partner’s 
motion to dismiss—leaving all parties exposed to 
further litigation and costs.  

Hindsight is perfect, of course, but just think of the 
effort and expense that could have been saved, had 
all the parties to these two cases had the benefi t of 
Mercer’s new book.
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